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FILED IN CHAMBERS 

r' .. n I \rhnld 

AUG 1 -1 2007 

IN THE UNITED STATES DISTRICT COURT JAME)' ~ HADEN, Clerk 

FOR THE NORTHERN DISTRICT OF GEORGIA By ~b/~epUlYC'l:TI 
ATLANTA DIVISION 

MARK T. SPIVEY. IndivIdually and 
on' behalf of a class of all others 

CIVIL ACTION NO. 
similarly: sItuated, 

1:04-cv-1912-RWS
 

Plamtlff,
 

v. 

SOUTHERN COMPANY, et al. 

Defendants 

ORDER AND FINAL JUDGMENT 

ThIS actIon came on for a final heanng, held on August 14, 2007. on a 

proposed settlement (the "Settlement") of thIS class actIOn (the "Actlon") 

prehmmanly certified for settlement purposes, and the Issues havmg been duly 

heard and a deCISIOn havmg been duly rendered. 

IT IS HEREBY ORDERED AND ADJUDGED: 

1. To the extent not otherwise defined herem, all tenns shall have the 

same meamng as used In the Class ActIon Settlement Agreement dated May 10, 

2007 (the "Agreement"). 

2 The Court has JunsdlctlOn over the subject matter of thIS ActIOn and 

over all partIes to thiS ActIOn, mcludmg all members of the Settlement Class 
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3. The Court hereby approves and confirms the Settlement embodIed m 

the Agreement as bemg a faIr. reasonable, and adequate settlement and 

compromIse of thIS ActlOn, adopts the Agreement as Its Judgment, and orders that 

the Agreement shall be herewIth effecttve, bmdmg, and enforced accordmg to Its 

tenns and COndItIOns. 

4. The Court detennmes that Plamtlff IS assertmg, among others, claims 

on behalf of the Plan to recover losses alleged to have occurred as a result of a 

breach of fidUCIary duty pursuant to ERISA § 502(a){2). See Mass ,'vtutual Life 

IllS Co v Russell, 473 U.S. 134 (l985). 

5. The Court detenmnes that the Settlement, whIch mcludes the payment 

ofSl5 mIllIon by the Southern Defendants' applIcable fidUCIary lIabIlity Insurance 

carners, has been negotIated vIgorously and at arm's length by Plaintiff and Class 

Counsel, and further finds that, at all tImes, PlamtIff has acted mdependently and 

that hiS mterests are IdentIcal to the mterests of the Plan and the Settlement Class. 

The Court further finds that the Settlement anses from a genume controversy 

between the Parties and IS not the result of collUSIOn, nor was the Settlement 

procured by fraud or misrepresentatIOn. 

6 The Court finds that the Plan '8 partiCIpatIOn In the Settlement IS on 

temlS no less favorable than Plamtlff and the Settlement Class and that the Plan 
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does not have any addItIOnal cl31ms above and beyond those asserted by Plamtiff 

that are released as a result of the Settlement The Court further finds that the Plan 

engaged an mdependent fiducIary to reVIew the Settlement, and that such fiduCIary 

has authonzed the Plan to gIve the release provIded for m the Agreement. [Docket 

#149] 

7 The Court determmes that the Settlement IS not part of an agreement, 

arrangement or understandIng desIgned to benefit a party In Interest, but rather IS 

deSIgned and mtended to benefit the Plan. Plan PartIcIpants, and Benefic13fles. 

8 Accordmgly, the Court determmes that the negotIatIOn and 

consummatIOn of the Settlement by Plamtiff on behal f of the Plan and the 

Settlement Class do not constItute "prohibited transactIonsu as defined by ERlSA 

§§ 406(a) or (b). 29 USC. §§ I 106(a) or (b) Further, the Court finds that, to the 

extent any of the transactIons reqUIred by the Settlement constItute a transactIon 

prohIbIted by ERISA § 406(a), 29 U S.c. §§ 1106(a), such transactIOns satISfy the 

prOVISIOns of ProhibIted TransactIon ExemptIOn 2003-39. 68 Fed. Reg. 75632 

(2003). 

9 The Court detenmnes that the form of notIce transnutted to the 

Settlement Class, pursuant to the PrelImmary Approval Order concernmg the 

Settlement and the other matters set forth therem, IS the best notIce fonn 
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practIcable under the cIrcumstances and mcluded mdlvldual notIce to all members 

of the Settlement Class who could be IdentIfied through reasonable efforts. Such 

notIce fonn provIdes vahd, due and suffiCIent noUce of these proceedmgs and of 

the matters set forth therem, mcludmg the Settlement descnbed In the Agreement 

to all persons entItled to such notIce, and such notIce has fully satisfied the 

reqUlrements of Federal Rule of CIvIl Procedure 23 and the reqUlrements of due 

process. 

10. The Court hereby approves the mamtenance of the ActIon as a 

non-opt-out class actlOn pursuant to Federal Rules of CIvIl Procedure 23(a) and 

23(b)( I) WIth the class bemg defined as fo11o\vs: 

All persons who were partICIpants In or beneficlanes of 
the Southern Company Employee Savmgs Plan (the 
"Plann

) at any tIme between Apnl 2, 2001 and July 26, 
2006 (the "Class Penodn

) and whose Plan accounts held 
Mlrant Stock In the Plan's Mlrant Stock Fund, excludmg 
the Southern Defendants and thetr Immediate FamIly, 
beneficlanes, alternate payees, RepresentatIves, or 
Successors-m-Interest m connectIOn WIth theIr accounts 
m the Plan (the "Settlement Class") 

Such a class meets the applIcable reqUlrements for a settlement class Imposed by 

Federal Rule of CIvIl Procedure 23 
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11 The Court hereby dIsmisses the Second Amended ERISA Complamt 

and the ActIon agamst all Defendants WIth prejudIce on the ments based on the 

Settlement. 

12 As of the Effective Date, the Plamtlff, the Plan, and each member of 

the Settlement Class on thelf own behalf and on behalf of their present or former 

agents, employees. attorneys, accountants, representatIves, adVIsers. mvestment 

bankers, trustees. parents, heIrS. estates, executors, admInIstrators, successors and 

assigns. shall be deemed to have released each and all of the Releasees from the 

Released ClaIms. 

13 All members of the Settlement Class and the Plan are hereby barred 

and enJomed from the mstltutIOn and prosecutIon, elther directly or mdlrectly, of 

any other actIOns m any court assertIng any and all Released ClaIms agamst any 

and all Releasees. 

14. The lItigatIOn and notIce expenses Incurred by Class Counsel In the 

course of prosecutIng thIS actIOn are reasonable Accordmgly, Class Counsel IS 

awarded expenses In the amount of $69.155.08, to be paId from the Class 

Settlement Amount. 

15. The attorneys' fees sought by Class Counsel are reasonable In hght of 

the successful results achIeved by Class Counsel, the monetary benefits obtamed In 

ATI-228J498d 5 
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this Action, the substantial nsks assOCiated with the ActIon, Class Counsel'5 skIll 

and expenence m class actIOn IItlgatlon of this type, and the fee awards In 

comparable cases 

16 Class Counsel IS awarded attorneys' fees m the amount of 

$4,125.000.00 (27 5%), payable from the Class Settlement Amount 

17 Class Counsel's request for a Case ContnbutIOn Award for the Named 

PlamtIff m the amount of five thousand dollars (S5,000.00) m recogmtlOn of hIS 

efforts m asslstmg m the prosecutIOn of thiS ActIOn IS hereby acknowledged 

Accordmgly. the Named PlamtlfflS hereby awarded a Case ContnbutlOn Award of 

$5,00000, payable from the Class Settlement Amount. 

18. The Plan of Allocation for the Class Settlement Amount establIshed 

pursuant to SectIOn 9 3 of the Agreement and attached hereto as Exhibit A, IS 

approved as falr, reasonable and adequate. The Court will retam JUrISdIctIOn over 

the Plan of AllocatIOn to the extent necessary to ensure that It IS fully and falrly 

Implemented. 

19 The Court finds that the payment and dlstnbutlOn of the Class 

Settlement Amount, as allocated m the Agreement, IS a "restorattve payment" as 

defined m IRS Revenue Rulmg 2002-45. 
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20. Without affectmg the finalIty of thIS Judgment, the Court retams 

JunsdictlOn for purposes of Implementmg the Agreement and reserves the power to 

enter addItIOnal orders to effectuate the faIr and orderly admImstratIOn and 

consummatIOn of the Agreement and Settlement, as may from time to tIme be 

appropnate. and resolutIOn of any and all dIsputes ansmg thereunder. 

SO ORDERED thIS ,2007.;qy;, day of4~ 

Richard W. tory 
United States DIstnct Cou 
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