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INTRODUCTION

Plaintiffs Robert Correia, Bradford W. Pires and Otis D. Powers (collectively,
“Plaintiffs” or ‘“Named Plaintiffs”) respectfully submit this Memorandum of Law in
support of their Motion for Final Approval of the proposed global settlement agreement
with the Individual Defendants and Defendant State Street Bank & Trust Co. (“State
Street””). The Settlement, which follows three years of hard-fought litigation in this hotly
contested ERISA class action, provides for the payment of $15 million to the Class.

The Court entered an Order preliminarily approving the Settlement on May 10,
2007 based on its consideration of the factors set forth in City of Detroit v. Grinnell Corp.
495 F.2d 448, 463 (2d Cir. 1974) (“Grinnell”).! The one factor that could not be
evaluated at that time was the reaction of Class members. Notice has since been issued
and we are pleased to report that the Class overwhelmingly supports the Settlement.
Indeed, of the approximate eight thousand Class members, two Class members sent
emails® (discussed below) and no Class member filed an objection. The reaction of the
Class is a strong endorsement .of the fairness, adequacy and reasonableness of the
Settlement.

Accordingly, for the reasons set forth below and in Plaintiffs’ prior submissions,

Plaintiffs respectfully request the Court approve the Settlement.

! Rather than burden the Court with another omnibus brief, and needlessly restate
points previously made, Plaintiffs incorporate by reference the Memorandum in Support
of Motion for Preliminary Approval of Settlement , Approval of Notice Plan, and Setting
of Fairness Hearing [ Docket #266] (‘“Plaintiffs’ Prelim. Approval Memo.”) and all
exhibits thereto, including specifically the Declaration of Co-Lead Counsel.

? In an abundance of caution, Class Counsel have not attached the email inquiries
from these two individual Class Members. However, if the Court requests, Class Counsel
will submit these emails to the Court for an in camera review.



SUMMARY OF THE LITIGATION

Plaintiffs’ preliminary approval memorandum provided a detailed summary of the

litigation, negotiation process, and the Settlement. Rather than repeating the summary,

Plaintiffs briefly note the highlights.

The parties was vigorously litigated this case for over three years, with
extensive motions practice and discovery

The parties extensively briefed motions to dismiss, motions to disqualify
class counsel, Plaintiffs’ motion for class certification, motions to compel,
and motion for partial summary judgment. The Court tackled novel and
complex issues that have yielded to date, three published and widely cited
decisions: In re Polaroid ERISA Litig., 362 F. Supp. 2d 461 (S.D.N.Y.
2005) (motion to dismiss opinion); 354 F. Supp.2d 494 (S.D.N.Y. Feb. 7,
2005); 240 F.R.D. 65 (S.D.N.Y. Sept. 29, 2006).

The parties served and answered several sets of production requests,
interrogatories, and requests for admission, and took over 21 party and
third-party depositions, and reviewed over 500,000 pages of documents
The parties engaged in several mediation sessions with a professional
mediator yielding a settlement with the Individual Defendants on June 16,
2006.

Following intensive litigation against State Street through which fact
discovery was completed, expert discovery nearly completed, and

Plaintiffs’ motion for summary judgment fully briefed and filed, Plaintiffs



and State Street ultimately were able to achieve a global settlement with
the assistance of Magistrate Judge Freeman on March 15, 2007.

Suffice it to say, this was not a Settlement that came quickly or easily. The
parties strongly contested the law, the merits of Plaintiffs’ claims and Plaintiffs’
likelihood of success at trial. Plaintiffs, as discussed at length in their fee petition,
dédicated enormous resources to this litigation to ensure the best recovery possible.
Admittedly, this case presented difficult circumstances. The Plan suffered a very large
loss; yet, Polaroid is bankrupt, the Individual Defendants lack the resources to make the
Plan whole, and State Street has unique defenses (which Plaintiffs hotly dispute), and a
judgment credit based on Plaintiffs’ partial settlement with the Individual Defendants
could either substantially diminish or eliminate any separate recovery at trial from State
Street. These circumstances, coupled with the well understood risks of trial, make this

Settlement an excellent result.

THE PROPOSED SETTLEMENT

A. The Settlement and Plan of Allocation

The terms of the settlement are memorialized in the Stipulation and Agreement of
Settlement (the “Settlement Agreement”), a copy of which was filed with Plaintiffs’
Motion for Preliminary Settlement Approval and Certification of the Settlement Class
and is attached hereto as Exhibit A for the Court’s convenience. In brief, the Settlement
Agreement consists of cash payment of $15 million, with the Individual Defendants
contributing $12 million and Defendant State Street contributing $3 million. Following
final approval of the settlement, the Settlement Fund will be distributed to the Plan with

instructions for allocating the funds to the accounts of current and former participants of



the Plan. Direct distribution in this manner allows the parties to preserve tax benefits
applicable to qualified retirement plans.

On May 22, 2007, Plaintiffs filed a Motion for Approval of a Plan of Allocation.
The Plan of Allocation is attached hereto as Exhibit B for the Court’s convenience.’
Under the Plan of Allocation, a Plan participant’s share of the proceeds of the Net
Settlement Amount depends generally on the number of shares of Polaroid stock held in
his/her Plan accounts during the Class Period and the amount that he/she lost as a result.
The formula takes into account the purchases and sales of Polaroid stock made to, and
from, the account during the Class Period. In general, the more a participant lost because
of the decline in value of the Polaroid stock in his/her Plan account, the larger his/her
share of the Net Settlement Amount will be.

Numerous courts have approved the same general allocation plan in analogous
ERISA class action cases. See In re Global Crossing Sec. & ERISA Litig., 225 F.R.D.436
(S.D.N.Y. 2004); In re WorldCom, Inc. ERISA Litig., No. 02-CV-4816, 2004 U.S. Dist.
LEXIS 20671 (S.D.N.Y. Oct. 18, 2004); Spann v. AOL Time Warner, Inc., 02-CV-8238,
2005 U.S. Dist. LEXIS 10848 (S.D.N.Y. June 7, 2005); In re Enron Corp. Sec.,
Derivative & “ERISA” Litig.,, 228 FR.D. 541 (S.D. Tex. 2005); In re Ikon Office
Solutions, Inc. Sec. Litig., 209 F.R.D. 94, (E.D. Pa. 2002). Once the record keeper for the
Plan provides the Settlement Administrator with the necessary Plan account date, the

Settlement Administrator will calculate each qualified Class member’s share of the

3 The attached Plan of Allocation has been revised slightly from the version
submitted on May 22, 2007 to address distribution of amounts remaining after the initial
disbursement is complete. The Proposed Order and Judgment, which will be submitted
in advance of the Fairness Hearing, will provide for approval of this version of the Plan
of Allocation. '



Settlement proceeds, and provide this information to State Street. Under the Settlement
Agreement, State Street will then distribute the settlement proceeds at cost (as opposed to
for a profit)— an additional benefit of the Settlement.

ARGUMENT

A. The Settlement is Entitled to a Presumption of Fairness and was
Procedurally Fair

Plaintiffs present this Settlement to the Court for its review under FED. R. C1v. P.
23, which provides in pertinent part:
(e) Settlement, Voluntary Dismissal, or Compromise.
(1)(A) The court must approve any settlement, voluntary
dismissal, or compromise of the claims, issues, or
defenses of a certified class.
(B)  The court must direct notice in a reasonable manner
to all class members who would be bound by a
proposed settlement, voluntary dismissal, or
compromise.
(C) The court may approve a settlement, voluntary
dismissal, or compromise that would bind class
members only after a hearing and on finding that
the settlement, voluntary dismissal, or compromise
is fair, reasonable, and adequate.
The settlement of complex class actions is clearly favored by the courts. Wal-
Mart Stores, Inc. v. VISA U.S.A., Inc., 396 F.3d 96, 116 (2d Cir. 2005); see also
Weinberger v. Kendrick, 698 F.2d 61, 73 (2d Cir. 1982); Newberg & Conte, NEWBERG
ON CLASS ACTIONS § 11.41 (3d ed. 1992).
The court has broad discretion in deciding whether to approval a settlement,

which should be exercised in light of the general judicial policy favoring settlement. See

Weinberger, 698 F.2d at 73 (“There are weighty justifications, such as the reduction of



litigation and related expenses, for the general policy favoring the settlement of
litigation.).

A strong initial presumption of fairness attaches to the proposed settlement if it is
the product of arm’s-length negotiations by experienced counsel, and great weight is
accorded to the recommendations of counsel, who are most closely acquainted with the
facts of the underlying litigation. Chatelain v. Prudential-Bache Sec., Inc., 805 F. Supp.
209, 212 (S.D.N.Y. 1992); see also New York v. Nintendo of Am., Inc., 775 F. Supp. 676,
680-81 (S.D.N.Y. 1991). As detailed above, this Settlement Agreement was indeed the
product of arm’s-length negotiations by experienced counsel, and therefore is entitled to a
strong presumption of fairness.

B. The Second Circuit’s Criteria for Reviewing the Substantive Fairness of
Class Action Settlements

As discussed in Plaintiffs’ Prelim. Approval Memo, the standard for reviewing
the proposed settlement of a class action in the Second Circuit, as in other circuits, is
whether the proposed settlement is “fair, reasonable and adequate.” Wal-Mart Stores,
Inc., 396 F.3d at 116; Spann v. AOL Time Warner, Inc., 02-CV-8238, 2005 U.S. Dist.
LEXIS 10848, at *15 (S.D.N.Y. June 7, 2005). “[Ijn any case there is a range of
reasonableness with respect to a settlement.” Newman, 464 F.2d at 693. The Settlement
proposed in this case clearly falls within the “range of reasonableness.” The Second
Circuit, in Grinnell at 463, identified nine factors that courts should consider in deciding
whether a proposed class action settlement is substantively fair, reasonable and adequate.

The Grinnell factors are:

(1) the complexity, expense and likely duration of the
litigation, (2) the reaction of the class to the settlement, (3)
the stage of the proceedings and the amount of discovery
completed, (4) the risks of establishing liability, (5) the
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risks of establishing damages, (6) the risks of maintaining

the class action through the trial, (7) the ability of the

defendants to withstand a greater judgment, (8) the range of

reasonableness of the settlement fund in light of the best

possible recovery, (9) the range of reasonableness of the

settlement fund to a possible recovery in light of all the

attendant risks of litigation.
Wal-Mart Stores, Inc., 396 F.3d at 117, Malchman v. Davis, 706 F.2d 426, 433-34 (2d
Cir. 1983) (quoting Grinnell, 495 F.2d at 463).

The $15 million Settlement in this case, which provides a substantial amount of
the likely recoverable losses in this case, satisfies the Grinnell factors. Accordingly, the
Settlement should be approved.

C. The Settlement Satisfies the Second Circuit Criteria for Approval

1. Grinnell Factors 1, and 3-9 strongly support the Settlement

Plaintiffs addressed eight of the nine Grinnell in their preliminary approval
memorandum. Again, rather than repeating this analysis, we will briefly summarize it as
to factors 1, and 3-9:

(1) Unquestionably, this is a highly complex case involving a rapidly
developing area of law. While we believe strongly in our claims, we
are cognizant of the risks that this Court or a court of appeals could
ultimately disagree with our view of the law. Absent settlement, the
litigation would likely drag on for years through the appeal process with
the very real possibility that Plaintiffs could recover less than the
Settlement or nothing at all;

(3) The Settlement was reached at an advanced stage in the litigation. Fact
discovery was completed, and expert discovery was nearly completed.

Plaintiffs’ motion for partial summary judgment was pending.



)

©)

(6)

()

Accordingly, there is no question that Plaintiffs were fully informed and
aware of the risks of the litigation and the possible outcome at trial;

The parties have widely divergent views on Defendants’ fiduciary
duties under ERISA. In addition, State Street, which purported to be a
directed trustee (another hotly disputed point), had unique defenses.
Given the rapidly evolving state of the law, and the many legal and
factual disputes in this case, Plaintiffs recognize that liability was far
from a foregone conclusion in this case;

The risk of establishing damages was also a primary concermn for
Plaintiffs. Given the precipitous decline of the Polaroid stock price
during the Class Period, Plaintiffs’ damages calculations are very
sensitive to the breach date accepted by the Court in the event liability
was established. In addition, because of the original partial settlement
with the Individual Defendants, State Street would be entitled to a
judgment credit that could substantially reduce if not completely
eliminate any further recovery from State Street even if State Street
were found liable;

At the time of Settlement, Defendants’ Rule 23(f) petition seeking
review of the Court’s class certification Order was pending. While we
strongly believe the Court’s decision was correct, there is a risk
(however in our view remote) that the Second Circuit would disagree;
The ability to withstand a greater judgment was a significant factor in

deciding to settle with the Individual Defendants for $12 million. Based



on our investigation and representations of defense counsel, the
Individual Defendants lacked the means to make the Class whole.
Accordingly, the only meaningful and realistic means of recovery is the
fiduciary liability policy which was being consumed by litigation costs.
This factor was not applicable to the State Street portion of the
Settlement.

(8-9) The range of reasonableness of the Settlement with respect to the best
possible recovery and the possible recovery in light of the attendant risks of litigation
strongly supports the $15 million settlement. As fully set forth in Plaintiffs’ Prelim.
Approval Memo at pgs. 7-8, Plaintiffs estimate that the recovery represents between
approximately 37% of the best possible recovery (based on a breach date of 4/19/01).
If a later breach date is accepted, the percentage increases substantially. For example,
a breach date of 10/1/01, yields a percentage recovery of 638%, far above what it
typically recovered in contested litigation. When the risks are taken into account, the
reasonableness of the Settlement Amount is even more obvious.

2. The Reaction of the Class to the Settlement

The reaction of the Class to the Settlement is a significant factor in assessing its
fairmess and adequacy, and “the absence of objectants nﬁay itself be taken as evidencing
the fairness of a settlement.” In re PaineWebber Pshps. Litig., 171 F.R.D. 104, 126
(S.D.N.Y. 1997) (citations omitted); RMED Int’l, Inc. v. Sloan’s Supermkts., Inc., No. 94-
CV-5587 (PKL) (RLE), 2003 U.S. Dist. LEXIS 8239, at *4 (S.D.N.Y. May 15, 2003).
Indeed, the reaction of the Class underscores the propriety of the Settlement and should

provide additional comfort to this Court in approving the Settlement.



Here, Plaintiffs are pleased to report that after sending Notice of the Settlement to
over eight thousand two hundred current and former participants of the Plan on May 8§,
2007 and publishing the summary Class Notice in USA T bday and The Boston Globe on
May 23, 2007, as well as establishing a  settlement website,

http.//www.polaroiderisasettlement.com, that as of the date preceding the filing of this

Memorandum, only one objection - by a self-proclaimed non-member of the Settlement
Class - has been filed with the Court or served on Class Counsel.

This objector, Stephen J. Morgan, seeks reimbursement of approximately $90,000
for time and expenses related to his “PRO SE” efforts following Polaroid’s bankruptcy
filing, to organize Polaroid shareholders without which he claims “this case would likely
not have existed or been successful.” See Exhibit C attached hereto, {1, 7-8. Plaintiffs
respectfully submit that Mr. Morgan’s request for reimbursement from a common fund
established for the purpose of helping Polaroid former employees recover lost retirement
savings is inappropriate. Mr. Morgan’s work was performed in the context of the
Polaroid bankruptcy, and, thus, to the extent he should have been reimbursed for his
efforts, such reimbursement should have been addressed in Polaroid’s bankruptcy
proceedings. With all due respect to Mr. Morgan, there is no sound reason why this
Court should consider the work of Mr. Morgan which was hot performed (i) in the course
of this litigation, (ii) at the request or behest of Class. Counsel, and (iii) for the specific
benefit of the Settlement Class. Accordingly, Mr. Morgan’s motion for reimbursement
should be denieci.

Although not lodged as formal objections, Class Counsel also note that two Class

members sent email to Co-Lead Counsel in which they were critical of the Settlement.
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The first email, sent prior to the filing of Class Counsel’s motion for an award of
attorney’s fees, notes the Class Member’s dissatisfaction with possibility that the award
of attorney’s fees could be as high as 30%. Notably, this Class Member did not oppose
the propriety of the Settlement Amount. While we certainly appreciate the Class
Member’s concerns, we note that the requested amount of attorneys’ fees is well below
the actual amount of time and expenses expended by Class Counsel in obtaining this
substantial Settlement. Indeed, we are seeking approximately 58% of our total fees. This
case was extremely expensive and time consuming because of the complexity of the case
and, frankly, the vigorousness of the defense. We have opted to cap our fee request in
order to provide a larger net recovery to the Class. Although we sent a response to the
author of the email in order to discuss the concerns expressed, we did not receive any
further communication from the Class Member. More importantly, as noted above, this
Class Member did not file an objection — which only buttresses the fact that the Class is
pleased with the overall Settlement.

The second Class Member’s email questions the Settlement amount contributed
by State Street and whether further sums could be recovered from the Individual
Defendants. With respect to the amount contributed by State Street, as noted in the
motion for preliminary approval, State Street possessed the unique defense of claiming
that it was the Plan’s “directed trustee.” If this defense was successful, the Class would
have received substantially less than the present $3 million contribution from State Street
or perhaps nothing at all. Irrespective of the directed trustee defense, the judgment credit
wﬂich State Street would have been received at trial could have substantially reduced or

eliminated any further recovery from State Street. As to this Class Member’s second
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