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1 ERISA Named Plaintiffs Greg Bartell, Kimberly Chase-Orr, Neal Folck, Thomas
Kessler, Donald McEvoy, and Irene Polito, through their counsel, in compliance with Rule 23 of the
Federal Rules of Civil Procedure and the requirements of due process, request that the Court
preliminarily approve a Stipulation and Agreement of Settlement With Certain Defendants— ERISA
Actions (the “ Settlement Stipulation”) (attached to the memorandum in support of this motion as
Exhibit 1).> Named Plaintiffs respectfully submit a proposed Order Preliminarily Approving
Settlement, Preliminarily Certifying a Settlement Class, Approving Forms and Methods of Notice,
and Setting aFairness Hearing (the “ Preliminary Approval Order”) (filed herewith) that adoptsthe

following multi-step process for evaluating the proposed settlement:
a Preliminary approval of the proposed Settlement;

b. Preliminary certification of the Class;

C. Approval of theform and method of disseminating notice of the Settlement to
the Class consisting of along-form Notice (attached to the memorandum in support of this
motion as Exhibit 2) to be mailed to members of the Classand others, aswell asashort-form
Publication Notice (attached to the memorandum in support of this motion as Exhibit 3) to
be published in the USA Today (national edition) and the Detroit Free Press); and

d. Setting a date and time for a Fairness Hearing on the proposed Settlement,
and certain dates in advance of that Fairness Hearing as follows: (i) a deadline for Named
Plaintiffs to substantially complete notice to Class members by mailing of the Notice and
publication of the Publication Notice at least forty-five (45) days prior to the Fairness
Hearing (ii) adeadlinefor Class membersto object to the proposed Settlement or to requests
for Named Plaintiff case contribution awards or for the establishment of a reserve for a

potential future award of attorneys' fees and expenses (fourteen (14) calendar days prior to

! Capitalized terms not otherwise defined in this Motion shall have the same meaning as ascribed to
them in the Settlement Stipulation filed herewith.
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the Fairness Hearing); and (iii) a deadline for Named Plaintiffs to file a motion for final

approval of the proposed Settlement, and amotion for approval of the Plan of Allocation (ten

(10) calendar days prior to the Fairness Hearing).

2. The proposed Settlement provides consideration to the Classin an amount that Lead
Counsel expects, based on information currently available to them, to be valued at approximately
$47 million, consisting of $22,500,000 in cash to be paid from available insurance policies, a
distribution from Delphi in the Bankruptcy Case of Delphi Plan Currency that will be in full
satisfaction of an allowed interest in the aggregate amount of $24,500,000, with no additional
provision for accrued interest; and the Insurance Remainder Payment.

3. The proposed Settlement resolvesall claimsagainst all the Defendantsin the Delphi
ERISA Action other than State Street Bank and Trust Company (“ State Street”). The Settlement
would also resolve certain claimsfiled against Del phi Corporation in the Bankruptcy Case. Thefull
terms and conditions of the Settlement are set out in the Settlement Stipulation.

4. As set forth in Named Plaintiffs supporting memorandum, the requirements for
preliminary approval of the proposed Settlement have been satisfied asthe proposed Settlement: (1)
is fair, reasonable and adequate; (2) is the product of serious, informed, arm’ s-length, and non-
collusive negotiations; (3) has no obvious deficiencies; (4) does not improperly grant preferential
treatment to Class representatives or segments of the Class; and (5) fallswithin the range of possible
approval. Inaddition, the proposed forms and methods of providing notice of the Settlement to the
Class should be approved because they are reasonably calculated, under all the circumstances, to
apprise interested parties of the proposed Settlement and afford them an opportunity to present any
objectionsto it.

WHEREFORE, ERISA Named Plaintiffs respectfully request that the Court preliminarily
approve the proposed Settlement, preliminarily certify the Class, approve the forms and methods of
providing notice to the Settlement Class, and set the date and time for the fairness hearing.

Respectfully submitted this 31% day of August, 2007.
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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

IN RE: DELPHI CORPORATION : MDL No. 1725

SECURITIES, DERIVATIVE & “ERISA” : Master Case No. 05-md-1725
LITIGATION : Hon. Gerald E. Rosen

This Document Relates to:

Inre Delphi Corp. ERISA Litigation,
Nos. 05-CV-70882, 05-70940,
05-71030, 05-71200, 05-71249,
05-71291, 05-71339, 05-71396,
05-71397, 05-71398, 05-71437,
05-71508, 05-71620, 05-71897,
05-72198

MEMORANDUM IN SUPPORT OF ERISA NAMED PLAINTIFFS MOTION FOR
ORDER PRELIMINARILY APPROVING SETTLEMENT, PRELIMINARILY
CERTIFYING A SETTLEMENT CLASS, APPROVING FORMSAND METHODS OF
NOTICE, AND SETTING A FAIRNESSHEARING

STATEMENT OF ISSUES PRESENTED

1. Whether the Court should preliminarily approve the Settlement set forth in the
Stipulation and Agreement of Settlement With Certain Defendants — ERISA Actions dated
August 31, 2007 (the “ Settlement Stipulation”).*

2. Whether the Court should preliminarily certify a Class.

3. Whether the Court should approve the form and method of Class Notice.

4. Whether the Court should set a Fairness Hearing and related deadlines.

! The capitalized terms are defined either in this Memorandum or the Settlement Stipulation
itself.
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STATEMENT OF
MOST APPROPRIATE AUTHORITY FOR RELIEF SOUGHT

Pursuant to Local Rule 7.1(c)(2), Plaintiffs Greg Bartell, Kimberly Chase-Orr, Neal
Folck, Thomas Kessler, Donald McEvoy, and Irene Polito list the following cases as the most
appropriate authorities for the relief sought in their motion:

Inre CMSEnergy ERISA Litig., 225 F.R.D. 539 (E.D. Mich. 2004)

Inre IKON Office Solutions, Inc. Sec. Litig., 209 F.R.D. 94 (E.D. Pa. 2002)

Inre Telectronics Pacing Sys., Inc., 137 F. Supp. 2d 985 (S.D. Ohio 2001)

Rankin v. Rots, 220 F.R.D. 511 (E.D. Mich. 2004)

Rankin v. Rots, No. 02-71045, 2006 U.S. Dist. LEXIS 45706 (E.D. Mich. June 28, 2006)

Berry v. &h. Dist. of Benton Harbor, 184 F.R.D. 93 (W.D. Mich. 1998)

Reed v. Rhodes, 869 F. Supp. 1274 (N.D. Ohio 1994)

Thompson v. Midwest Found. Indep. Physicians Assoc., 124 F.R.D. 154 (S.D. Ohio 1988)

Williams v. Vukovich, 720 F.2d 909 (6th Cir. 1983)

Fed. R. Civ. P. 23

i MDL No. 1725
Memorandum re Preliminary Approval
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. INTRODUCTION

Plaintiffs move the Court for an Order granting preliminary approval of the Settlement

described herein.  Under the Settlement Stipulation (Exhibit 1 to this memorandum), a
Settlement Fund of approximately $47 million will be established. The Settlement was reached
after vigorous motion practice and arm’s-length negotiations, including an extensive multi-day
mediation conducted by the Court-Appointed Master for Settlement Negotiations, the Honorable
Layn R. Phillips. The Settlement will provide significant benefits to the Settlement Class, while
removing the risk and delay associated with further litigation. It is an excellent result, and
Named Plaintiffs and their Lead Counsel are pleased to present it to the Court for preliminary

approval.

[l. TERMSOF THE SETTLEMENT STIPULATION

The principal terms of the Settlement are:

A. Settling Defendants. The Settling Defendants are Delphi Corporation and all
Defendants named in this action other than State Street.”

B. Settlement Amount. The Settlement Amount is approximately $47,000,000,
consisting of approximately $22,500,000 in cash to be paid from available insurance policies,
and a $24,500,000 allowed interest in the Delphi Corporation Bankruptcy Case. Pursuant to the
Delphi Corporation Plan of Reorganization in the Bankruptcy Case, this alowed interest will
receive a combination of cash and other consideration in the same form, ratio and treatment
provided to general unsecured creditors in the Delphi Plan of Reorganization. Lead Counsel
anticipates that the value of the allowed interest will be approximately $24,500,000.

C. Delphi Plans Affected. The Delphi Plans covered by the Settlement are the
Delphi Savings-Stock Purchase Program for Salaried Employees (the “Salary Plan”), the Delphi
Personal Savings Plan for Hourly-Rate Employees (the “Hourly Plan”), the ASEC

2 Defendant General Motors Investment Management Corporation is not a party to the
Settlement Stipulation, but isincluded among the Released Parties.

1 MDL No. 1725
Memorandum re Preliminary Approval
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Manufacturing Savings Plan (the “ASEC Plan”), and the Delphi Mechatronic Systems Savings-
Stock Purchase Program (the “Mechatronic Plan”) (collectively the “Plans’).
D. Settlement Class. The Settlement Stipulation contemplates that the Court will

certify the following settlement class under Fed. R. Civ. P. 23(b)(1):

All persons (a) who were (i) participants in or beneficiaries of the Delphi Savings-
Stock Purchase Program for Salaried Employees, the Delphi Personal Savings Plan
for Hourly-Rate Employees, or the ASEC Manufacturing Savings Plan between
May 28, 1999 and November 1, 2005, inclusive, or (ii) participants in or
beneficiaries of the Delphi Mechatronic Systems Savings-Stock Purchase Program
between June 1, 2001 and November 1, 2005, inclusive, and (b) whose accounts
included investments in the Delphi and/or GM Stock Funds. Excluded from the
Class are (i) the Defendants; (ii) members of the immediate families of each of the
Defendants; (iii) any entity in which any Defendant has a controlling interest; (iv)
any parent, subsidiary or affiliate of a Defendant; (v) any person who was an
officer or director of a Defendant or of any of Defendants' subsidiaries or affiliates
during the Class Period; and (vi) the legal representatives, heirs, predecessors,
successors or assigns of any such excluded person or entity.

D. Released Claims. The clams of the Settlement Class released under the
Settlement Stipulation are generally claims (1) that were or could have been set forth in the
Consolidated Class Action Complaint for Violations of the Employee Retirement Income
Security Act (“Complaint”) and all similar claims made in the Bankruptcy Proceeding; and (2)
any claims that could have been asserted in any forum by or on behalf of Class Members which
arise out of, are based upon, or related to the allegations, transactions, facts, matters or
occurrences, representations or omissions involved, set forth, or referred to in the Delphi ERISA
Action. The Settlement and dismissal of the ERISA Action shall not release, bar or waive any
claims brought in the Delphi Securities Action (which are the subject of a separate settlement
being presented to the Court), or ERISA Section 502(a)(1)(B) claims for vested benefits by any
Plan participant or beneficiary where such claims are unrelated to any claim, matter or cause of
action that has been asserted or that could have been asserted in this litigation arising out of,
based upon, or in any way relating to the allegations, transactions, facts, matters or occurrences,

representations or omissions involved, set forth or referred to in this litigation.

2 MDL No. 1725
Memorandum re Preliminary Approval
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F. Plan of Allocation. The Settlement Stipulation contemplates that prior to the
Fairness Hearing, Lead Counsel will file a proposed Plan of Allocation. It is anticipated that the
Plan of Allocation will provide that, subject to Court approval, after payment of Court-approved
fees, costs, and Named Plaintiff case contribution awards, or reserves therefor and any other
reserves established in connection with the Settlement, the net Settlement proceeds will be
allocated among the four Plans at issue in proportion to the losses suffered by each Plan. Within
each Plan, that Plan’s loss will then be allocated to the accounts, or otherwise for the benefit, of
Class Members.

G. Bar Order/Judgment Reduction. The Settlement Stipulation provides for a Bar
Order that would bar “Barred Persons’ (defined in the Settlement Stipulation to be any person
receiving notice of the Notice, or having actual knowledge of the Notice, or having actual
knowledge of sufficient facts that would cause such person to be charged with constructive
notice of the Notice) from suing the “Released Parties’ (as defined in the Settlement Stipulation,
generdly, the Settling Defendants and various affiliated or otherwise related parties) either
derivatively or on behalf of themselves, or through any person purporting to act on their behalf
or purporting to assert a claim arising under federal, state, or foreign statutory or common-law
rule, however styled, whether for indemnification or contribution or otherwise, arising out of or
relating to the Settled Claims, including any claims relating to the payment of the Settlement
Amount (such claims are referred to as “Barred Claims”).

The Settlement Stipulation provides that Barred Persons will be entitled to a reduction in
the amount of any judgment entered against them in the ERISA Action. The amount of the
judgment reduction, is the greatest of: (i) the “ Settlement Credit” (as defined in the Settlement
Stipulation, generally the value of the Settlement Amount); (ii) the “Contribution Credit” (as
defined in the Settlement Stipulation, generaly the value of the contribution or equitable
indemnification claim, if any, that the Court determines such Barred Person would be entitled to
assert against one or more Defendants but for operation of the Bar Order, based on the

proportionate shares of liability of the Defendants and adjusted, as the Court determines is

3 MDL No. 1725
Memorandum re Preliminary Approval
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appropriate, to reflect any limitation on the financia capability of the Defendants to pay their
respective proportionate shares of liability to the Barred Person); or (iii) the “Indemnity Credit”
(as defined in the Settlement Stipulation, generally, the value of the contractual indemnity claim,
if any, that the Court shall determine such Barred Person would be entitled to assert against
Defendants but for operation of the Bar Order, adjusted, as the Court determines is appropriate,
to reflect any limitation on the financial capability of the Defendants to pay to the Barred Person
any indemnity judgment against them, including, in the case of Delphi as a defendant,
consideration of whether the Barred Person would have held an allowed claim in the Bankruptcy
Case for contractual indemnification and the amount, if any, that the holder of such an alowed
claim would receive under Delphi’ s plan of reorganization on account thereof).

The Settlement Stipulation further provides that if the Court concludes that applicable
law requires that the judgment reduction amount be determined or calculated in a different
manner, al parties will consent to any modification to the proposed form of final order necessary
to reflect such different manner of determination or calculation of the judgment reduction
amount. The Settlement Stipulation also provides that if the Court concludes that in addition to
any potential or actual Judgment Reduction Amount, it is appropriate to provide for an additional
reserve from the Net Settlement Amount to be available to compensate any Barred Person for
any claim for reimbursement of and/or indemnification for legal fees and/or expenses relating to
any Barred Claims, such reserve shall be established and maintained until the Delphi ERISA
Action is concluded and fully and finally resolved with respect to all such Barred Persons, or the
reserve is terminated pursuant to the written agreement of all such Barred Persons or otherwise
pursuant to order of the Court.

The Settlement Stipulation also provides that the Released Parties are to be held harmless
with respect to claims for indemnification and/or contribution by any Barred Person arising from
or relating to the Delphi ERISA Action, provided that such agreement to hold harmless may be
implemented solely (i) through the reduction of any judgment that may be obtained against a

Barred Person in the Delphi ERISA Action in an amount equal to the payment that such party

4 MDL No. 1725
Memorandum re Preliminary Approval
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would otherwise receive from any of the Released Parties on account of such indemnified claim,
and/or (ii) recovery from the Net Settlement Fund. The Settlement Stipulation provides that until
the Delphi ERISA Action has been concluded and fully and finally resolved with respect to all
Barred Persons, there shall be no distributions from the Net Settlement Fund that would cause
the balance remaining in the Net Settlement Fund to be less than the aggregate of Named
Plaintiffs claims for potential damages with respect to all claims against Barred Persons that
have not been concluded and fully and finally resolved.

H. Notice. The Preliminary Approval Order filed herewith provides for the
following notices: (1) a mailed notice (Exhibit 2 to this memorandum), to be mailed to the last
known address of all Parties and Class members, and to be published on a website established by
Lead Counsdl; and (2) a published summary notice (Exhibit 3 to this memorandum), to be
published in the USA Today (national edition) and the Detroit Free Press.

1. DISCUSSION

A. The Settlement Meetsthe Standardsfor Preliminary Approval Under Rule 23.
“Fed. R. Civ. P. 23(e)(1)(C) provides that ‘the court may approve a settlement . . . that

would bind class members only after a hearing and on finding that the settlement . . . is fair,
reasonable, and adequate.’” Rankin v. Rots, No. 02-71045, 2006 U.S. Dist. LEXIS 45706, at *8
(E.D. Mich. June 28, 2006) (“Kmart”). “There are three steps which must be taken by the court
in order to approve a settlement: (1) the court must preliminarily approve the proposed
settlement, (2) members of the class must be given notice of the proposed settlement, and (3)
after holding a hearing, the court must give its final approval of the settlement.” In re
Telectronics Pacing Sys., Inc., 137 F. Supp. 2d 985, 1026 (S.D. Ohio 2001) (citing Williams v.
Vukovich, 720 F.2d 909, 921 (6th Cir. 1983)).

“[T]he court first must determine whether the proposed settlement is potentially
approvable.” Berry v. Sh. Dist. of Benton Harbor, 184 F.R.D. 93, 97 (W.D. Mich. 1998). The
purpose of this preliminary review is to “ascertain whether there is any reason to notify the class

members of the proposed settlement and to proceed with afairness hearing.” Id. A district court

5 MDL No. 1725
Memorandum re Preliminary Approval
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“bases its preliminary approval of a proposed settlement upon its familiarity with the issues and
evidence of the case as well as the arms-length nature of the negotiations prior to the settlement.”
Telectronics, 137 F. Supp. 2d at 1026. “If the proposed settlement appears to be the product of
serious, informed, non-collusive negotiations, has no obvious deficiencies, does not improperly
grant preferential treatment to class representatives or segments of the class, and falls with[in]
the range of possible approval, then the Court should direct that notice be given to the class
members of a formal fairness hearing, at which evidence may be presented in support of and in
opposition to the settlement.” 1d. at 1015 (quoting Manual for Complex Litig. (Second) § 30.44
(1985)).

Here, the parties engaged in arm’s length negotiations, including a multi-day mediation
conducted by the Court-Appointed Master for Settlement Negotiations, the Honorable Layn R.
Phillips, and the proposed Settlement Class was represented by experienced counsel. In addition,
the Settlement Stipulation ensures substantial and prompt payment to the Plans, and ultimately,
to Class members, in proportion to the amounts lost by virtue of the investment of their Plan
accounts in Delphi stock, after Court-approved fees, costs and Named Plaintiff case contribution
awards are deducted. This substantial relief is far preferable to the possibility of a smaller
recovery or none at al. In short, the proposed Settlement is an excellent result and merits
preliminary approval.

B. Consideration of Final Approval Criteria Support Preliminary Approval.

The Court is not required at this first stage to determine whether it ultimately will
approve the Settlement. However, to provide a useful guide and expedite the approval process,
we set forth in this section the reasons why the Court should ultimately approve the Settlement.

To begin, in evaluating a proposed class settlement, the court does “not decide the merits
of the case or resolve unsettled legal questions.” Carson v. Am. Brands, Inc., 450 U.S. 79, 88
Nn.14 (1981); see also, Kmart, 2006 U.S. Dist. LEXIS 45706, at *9 (“ The Court will not substitute
its business judgment for that of the parties; the only question . . . is whether the settlement,

taken as a whole, is so unfair on its face as to preclude judicial approval.”) (internal quote

6 MDL No. 1725
Memorandum re Preliminary Approval
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omitted). The reasons for this are twofold. First, the object of settlement is to avoid, not
confront, the determination of contested issues, and the approval process should not be converted
into an abbreviated trial on the merits. Van Horn v. Trickey, 840 F.2d 604, 607 (8th Cir. 1988).
Second, “[b]eing a preferred means of dispute resolution, there is a strong presumption by courts
in favor of settlement.” Telectronics, 137 F. Supp. 2d at 1008-09 (citing Manual for Complex
Litig.(Third) 8 30.42 (1995)). Thisis particularly true in the case of class actions, the settlement
of which is generally favored. Berry, 184 F.R.D. at 97.

A court’s inquiry on final approval is thus limited to the consideration of whether the
proposed settlement is “fair, adequate, and reasonable to those it affects and whether it isin the
public interest.” Lessard v. City of Allen Park, 372 F. Supp. 2d 1007, 1009 (E.D. Mich. 2005)
(citing Williams v. Vukovich, 720 F.2d 909, 921-23 (6th Cir. 1983)). This determination requires
consideration of “whether the interests of the class as a whole are better served if the litigation is
resolved by settlement rather than pursued.” Inre Cardizem CD Antitrust Litig., 218 F.R.D. 508,
522 (E.D. Mich. 2003) (quoting Manual for Complex Litig. (Third) 8 30.42 at 238 (1995)).

Courts in the Sixth Circuit have found the following factors relevant in determining

whether the settlement isfair, adequate, reasonable, and consistent with the public interest:

Q) the likelihood of success on the merits weighed against the amount and form of
the relief offered in the settlement;

(2 the risks, expense, and delay of further litigation;

€] the judgment of experienced counsel who have competently evaluated the
strength of their proofs;

4 the amount of discovery completed and the character of the evidence uncovered;
(5) whether the settlement isfair to the unnamed class members;
(6) objections raised by class members;

(7) whether the settlement is the product of arm’s length negotiations as opposed to
collusive bargaining; and

(8) whether the settlement is consistent with the public interest.
Kmart, 2006 U.S. Dist. LEXIS 45706, at *9-10 (collecting cases).

7 MDL No. 1725
Memorandum re Preliminary Approval
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Consideration of these criteria demonstrates that the proposed Settlement is well within
the range of possible final approval. As such, the proposed Settlement fully merits this Court’s

preliminary approval.

1. The Likelihood of Class Plaintiffs Success on the Merits Weighed Against
the Amount and Form of the Relief Offered in Settlement Favors Approval.

Plaintiffs are optimistic about their ultimate success in this matter. They believe strongly
that the legal arguments advanced by Defendants in the pending motions to dismiss will fail, and
that the evidence will support the Plaintiffs theories of liability and damages. Not surprisingly,
however, Defendants have a different view, one which they have advanced, and which Plaintiffs
anticipate they would continue to advance, forcefully through trial and appeal if necessary.
Defendants are of course represented by highly experienced and competent counsel.
Accordingly, Plaintiffs acknowledge the risk that Defendants could prevail with respect to
certain legal or factual issues, which could result in the reduction or elimination of the Plaintiffs
potential recovery.

Indeed, risk isinherent in any litigation, particularly class actions. Therisk is even more
acute in an ERISA class action, one of the most complex and rapidly developing areas of the
law. Trials on these issues have been few and far between. The few decisions on summary
judgment and adjudications on the merits in this area demonstrate the burdens of proof that
Plaintiffs may ultimately face. See, e.g., Kuper v. lovenko, 66 F.3d 1447 (6th Cir. 1995); Nelson
v. IPALCO Enters,, Inc., 480 F. Supp. 2d 1061 (S.D. Ind. 2007); DiF€lice v. U.S Airways, Inc.,
436 F. Supp. 2d 756 (E.D. Va. 2006), aff'd, --- F.3d ---, No. 06-1892, 2007 U.S. App. LEXIS
18247 (4th Cir. Aug. 1, 2007).

As a result, success is far from certain. Further, while the amount of the proposed
Settlement is fixed at a substantial amount (approximately $47 million, consisting of
$22,500,000 in cash and an alowed interest in the Delphi bankruptcy anticipated to have a value
of approximately $24,500,000), the amount Plaintiffs could recover if successful, discounted for

risk, is not. Finally, Plaintiffs will proceed in this litigation against the non-settling defendant,

8 MDL No. 1725
Memorandum re Preliminary Approval
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State Street, which was the investment manager with respect to the Delphi and GM stock funds.
While Plaintiffs recognize that their claims against State Street face many of the same risks as
those discussed herein with respect to the settled claims, they believe that they will prevail on

those claims and will thereby recover material additional amounts for the Class.

2. The Risks, Expenses, and Delay of Continued L itigation Favor Approval.

“ Settlements should represent ‘a compromise which has been reached after the risks,
expense and delay of further litigation have been assessed.’” Cardizem, 218 F.R.D. at 523
(quoting Vukovich, 720 F.2d at 922). “[T]he prospect of atrial necessarily involves the risk that
Plaintiffs would obtain little or no recovery.” Id. at 523. This is particularly true for class
actions, which are “inherently complex.” Telectronics, 137 F. Supp. 2d at 1013. “[S]ettlement
avoids the costs, delays, and multitude of other problems associated with them.” |d.

Presenting an ERISA case of this type on the merits is a mammoth undertaking, with
extensive associated risk, expense, and delay. Here, Plaintiffs face risk in connection with the
legal arguments raised by Defendants pending motions to dismiss, in connection with
establishing the factual bases to support their legal theories, in proving damages, and in
collecting any amount that is ultimately awarded. As discussed above, while Plaintiffs are
confident with respect to the prospects of their claims, they recognize the risks that they face and
the possibility that the outcome will not be as expected, particularly in a complex class action
such asthis.

ERISA litigation of the type presented here is arapidly evolving and demanding area of
the law. New precedents are issued almost weekly, and the demands on counsel and the Court
are complex and require the devotion of significant resources. As noted above, Plaintiffs expect
that Defendants would continue their vigorous defense of this case through trial and a probable
appea regardless of the trial’s outcome. The Settlement obviates that delay and will, if
approved, advance the recovery to the Plans by any number of years. Thus, this factor aso
speaks strongly in favor of preliminary approval of the proposed Settlement. Horton v. Merrill
Lynch, Pierce, Fenner & Smith, Inc., 855 F. Supp. 825, 833 (E.D.N.C. 1994) (“[T]he anticipated

o] MDL No. 1725
Memorandum re Preliminary Approval
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duration and expense of additional litigation in this case is considerable. Numerous depositions,
. responses to pretrial motions and the expenses of tria would all significantly reduce
plaintiffs potential recovery.”); In re MicroSrategy, Inc. Sec. Litig., 148 F. Supp. 2d 654, 667
(E.D. Va. 1956) (“[T]here is little doubt that a jury verdict for either side would only have
ushered in a new round of litigation in the Fourth Circuit and beyond, thus extending the
duration of the case and significantly delaying any relief for plaintiffs.”).
In short, a favorable decision on the merits is not so much a foregone conclusion as to
remove the impetus for settlement. The proposed Settlement ensures substantial and prompt
payment to the Plans. Thisrelief isfar preferable to the possibility of a smaller recovery or none

at al, after an expensive and protracted trial and appeal are completed.

3. & 4.The Judgment of Experienced Trial Counsel Who Have Competently
Evaluated the Strength of Their Proof, and the Amount and Character of
Discovery and Evidence Uncovered Weighsin Favor of Approval.

In deciding whether a proposed settlement warrants approval, “[t]he Court should also
consider the judgment of counsel and the presence of good faith bargaining between the
contending parties.” Kmart, 2006 U.S. Dist. LEXIS 45706, at *8

Plaintiffs Counsel have extensive experience in handling class action ERISA cases and
other complex litigation. Lead Counsel Keller Rohrback L.L.P. isanationa leader in the area of
ERISA litigation. It has served or is serving as lead or co-lead counsel for the classes in
numerous ERISA class action cases, including In re Enron Corporation ERISA Litigation, In re
WorldCom ERISA Litigation, In re Global Crossing Ltd. ERISA Litigation, In re Xerox
Corporation ERISA Litigation, In Re Marsh ERISA Litigation and In re HealthSouth ERISA
Litigation, aswell asIn re Visteon Corp. ERISA Litigation and In re CMS ERISA Litigation, both

of which were litigated in this District.?

3 Both Visteon and CMS were resolved through negotiated settlement approved by courts in this
district. Inre CMS ERISA Litig., No. 02-72834, 2006 U.S. Dist. LEXIS 55836 (E.D. Mich.
June 27, 2006); In Re Visteon Corp. ERISA Litig., No. 05-71205, Slip Op. (E.D. Mich. March 9,
2007) (Order and Final Judgment).
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The investigation and informal ERISA discovery conducted, extensive briefing on the
motions to dismiss, and exhaustive negotiation process have enabled the parties to develop the
issues in this case to an appropriate point for settlement. While there is much to be done to
prepare the case for trial, Plaintiffs are fully cognizant of the strength of their claims and the risks
that they face, and believe without hesitation that the Settlement Stipulation is in the best
interests of the Plans and the Class. Lead Counsdl, likewise, is in a strong position to evaluate
the strengths and weaknesses of this case and believe that the Settlement Stipulation achieved
here is fair, reasonable, and in the best interests of the Plans and the Class. These opinions
should weigh heavily in favor of both preliminary and fina approval of the Settlement
Stipulation.

The parties litigated for almost two years before entering into the Settlement Stipulation.
During this time, Plaintiffs Counsel conducted an extensive investigation and the parties briefed
and contested a motion to dismiss before reaching agreement on the Settlement. In addition,
Lead Counsel has obtained hundreds of thousands of pages of documents, including Plan
governing documents and materials, communications with plan participants, internal Delphi
documents regarding the Plans, Delphi’s SEC filings, press releases, public statements, news
articles, insurance policies, documents and pleadings filed in the Delphi bankruptcy proceedings,
and documents that Delphi and other ERISA and Securities Defendants produced to the SEC
regarding Delphi’s financial status and alleged fraudulent financial transactions during the Class
Period* Plaintiffs attorneys have conducted an extensive review and analysis of these

materials, enabling them to determine key issues regarding the nature of the Plans and the

“ Although the amount of discovery completed is a factor to be considered in the settlement
approval process, there is no minimum or definitive amount of discovery that must be
undertaken to satisfy this factor. In re Jiffy Lube Sec. Litig., 927 F.2d 155, 159 (4th Cir. 1991).
Indeed, discovery may not be necessary at al for the parties to fully evaluate the merits of the
Plaintiffs clams. Id. (approving settlement after four months of litigation and prior to any
formal discovery); see also Horton, 855 F. Supp. at 829 (approving settlement in case in which
discovery consisted of production of 3,800 pages of documents and two “confirmatory”
depositions).
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liabilities of various Defendant fiduciaries. Finally, the parties engaged in multiple days of
formal mediation, which also allowed the parties to fully explore their respective factual and
legal positions. As one court confirmed, “athough this settlement came early on — prior to the
completion of formal discovery — it is clear that plaintiffs ‘have conducted sufficient informal
discovery and investigation to . . . evaluate [fairly] the merits of Defendants’ positions during

settlement negotiations.”” MicroStrategy, 148 F. Supp. 2d at 664-65 (citation omitted).

5. & 6.Few Objections Are Anticipated Because the Settlement Stipulation Provides
for a Fair Allocation of Relief to All Class M embers.

The Settlement provides significant Plan-wide monetary relief that will be equitably
allocated to the members of the Class after deduction of Court-approved fees and costs. That
allocation is based upon both the amount of the Class members losses and the timing of those
losses. This approach is fair and reasonable because it takes into account “the relative strength
and values of different categories of clams.” Inre Global Crossing Sec. and ERISA Litig., 225
F.R.D. 436, 462 (S.D.N.Y. 2004). Assuch, Lead Counsel expectsfew, if any, objections.

Moreover, the Court cannot fully assess Factor 6 (objections by class members) until a
Fairness Hearing has taken place. What is more, a certain number of objections are often to be
expected in aclass action. Cardizem, 218 F.R.D. at 527. “Although the Court should consider
objections to the settlement, the existence of objections does not mean that the settlement is
unfair.” Telectronics, 137 F. Supp. 2d at 1018. “If only a small number of objections are
received, that fact can be viewed as indicative of the adequacy of the settlement.” Cardizem, 218
F.R.D. at 527.

7. The Settlement Stipulation | sthe Product of Arm’s L ength Negotiations.

In the absence of evidence to the contrary, a Court should presume that settlement
negotiations were conducted in good faith and that the resulting agreement was reached without
collusion. Telectronics, 137 F. Supp. 2d at 1018 (citing HERBERT NEWBERG & ALBA CONTE,

NEWBERG ON CLASS ACTIONS 8 11.51 (3d ed. 1992) (“Courts respect the integrity of counsel and
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presume the absence of fraud or collusion in negotiating the settlement, unless evidence to the
contrary isoffered.”)). In this case, the evidence amply supports the presumption.

Lead Counsel has extensive experience in handling class action ERISA cases and other
complex litigation, having successfully prosecuted, and defended, dozens of class actionsin state
and federal courts throughout the nation, including many of the significant cases in this rapidly
developing area of ERISA law. Lead Counsel was, therefore, in a strong position to evaluate the

strengths and weaknesses of their case.

8. The Settlement Stipulation |s Consistent with the Public I nterest.

“[T]here is a strong public interest in encouraging settlement of complex litigation and
class action suits because they are ‘notorioudly difficult and unpredictable’ and settlement
conserves judicial resources.” Cardizem, 218 F.R.D. at 530 (quoting Granada Invs., Inc. v.
DWG Corp., 962 F.2d 1203, 1205 (6th Cir. 1992)). ERISA class actions are no exception.
Many courts have noted the particular complexity of ERISA class actions. See, e.g., Inre Enron
Corp. Sec., Deriv. and “ ERISA” Litig., 228 F.R.D. 541, 565 (S.D. Tex. 2005); In re IKON Office
Solutions, Inc. Sec. Litig., 209 F.R.D. 94, 104-07 (E.D. Pa. 2002). There are no contravening
public interest justifications present in this litigation for deviating from the strong public interest
in settlement of this complex ERISA class action, which provides significant monetary relief to
the Class. Thus, thisfactor as well weighs strongly in favor of approval.

C. Preliminary Certification of the Settlement Class|s Also Appropriate.

Class certification is governed by Fed. R. Civ. P. 23, whether certification is sought
pursuant to a contested motion or, as here, pursuant to a settlement. See generally Amchem
Prod., Inc. v. Windsor, 521 U.S. 591, 619-29 (1997). Thus, the Court may certify the proposed
class now upon finding that the action satisfies the four prerequisites of Rule 23(a) and one or
more of the three subdivisions of Rule 23(b). 1d.

As was determined in an ERISA company stock case in this District involving similar
clams, Rankin v. Rots, 220 F.R.D. 511 (E.D. Mich. 2004) (“Kmart Class Cert.”), class

certification is appropriate in a case of this sort. See also In re CMS Energy ERISA Litig., 225
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F.R.D. 539, 543 (E.D. Mich. 2004) (certifying classin ERISA company stock case); Fed. R. Civ.
P. 23(b)(1)(B) Advisory Committee’'s Note (1966 Amendment) (certification under Rule
23(b)(1) is appropriate in cases charging breach of trust by a fiduciary to a large class of
beneficiaries). Moreover, Congress embraced the use of representative actions to enforce
ERISA. Mass. Mut. Life Ins. Co. v. Russdll, 473 U.S. 134, 142 n.9 (1985) (noting Congress
clearly expressed intent that ERISA “actions for breach of fiduciary duty be brought in a
representative capacity on behalf of the plan asawhole”). Thus, thisis precisely the type of case

that Rule 23 was enacted to address.

1. The Proposed Class Satisfies the Reqguirements of Rule 23(a).

(@) The Settlement Class M eetsthe Numer osity Requirement.

Rule 23(a)(1) requires that the class be “so numerous that joinder of all members is
impracticable.” Fed. R. Civ. P. 23(a)(1). Here, according to Defendants, the Settlement Class
includes over 42,000 individuals. See also Complaint 1597 (aleging more than 20,000
participants). Thus, the Class obviously is too large for joinder to be practicable and the
numerosity requirement is satisfied. See, e.g., Kmart Class Cert., 220 F.R.D. at 517.

(b) Common Questions of Law and Fact Exist.

Fed. R. Civ. P. 23(a)(2) requires that a proposed class action raise “questions of law or
fact common to the class.” This standard “is not a high burden.” Henry v. Cash Today, Inc., 199
F.R.D. 566, 569 (S.D. Tex. 2000). “[T]here need be only a single issue common to all members
of the class,” In re Am. Med. Sys., Inc., 75 F.3d 1069, 1080 (6th Cir. 1996), and “the resolution
of [that common issue] will advance the litigation.” Sprague v. Gen. Motors Corp., 133 F.3d
388, 397 (6th Cir. 1998).

In the present case, Plaintiffs have identified a series of common questions of law and
fact, including: (a) whether Defendants each owed a fiduciary duty to Plaintiffs and members of
the Class; (b) whether Defendants breached their fiduciary duties to Plaintiffs and members of
the Class by failing to act prudently and solely in the interests of the Plans' participants and

beneficiaries; (¢) whether Defendants violated ERISA; and (d) whether the members of the
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Class have sustained damages and, if so, what is the proper measure of damages. Complaint
1598. Other common questions include whether certain Defendants failed to properly monitor
their appointees, whether certain individua Defendants knew of alleged accounting
improprieties and the degree to which they informed the other Plan fiduciaries about this
information, and issues of co-fiduciary liability. All of these issues are common to the Class.
See, e.g., Kmart Class Cert., 220 F.R.D. at 517-18 (identifying similar common issues and
concluding as well that the clam for a breach of the duty of prudence “clearly presents a
common issue.”). Commonality is something of a foregone conclusion in this context, as “the
question of defendants' liability for ERISA violations is common to all class members because a
breach of a fiduciary duty affects al participants and beneficiaries.” Banyai v. Mazur, 205
F.R.D. 160, 163 (S.D.N.Y. 2002).
(© Plaintiffs Claimsand Defenses Are Typical of Those of the Class.

Rule 23(a)(3) requires that the claims or defenses of the representative parties be typical
of the claims or defenses of the class. “ The purpose of the typicality requirement isto assure that
the named representatives interests align with those of the class” Kmart Class Cert., 220
F.R.D. at 518. “The typicality requirement is met if the plaintiff's claim ‘arises from the same
event or practice or course of conduct that gives rise to the claims of the other class members,
and her or his claims are based on the same legal theory.”” Id. (quoting Little Caesar Enters.,
Inc. v. Smith, 172 F.R.D. 236, 242-43 (E.D. Mich. 1997)). Representatives and class members
need not, however, have suffered identical injuries or damages. United Bhd. of Carpenters &
Joiners, Local 899 v. Phoenix Assocs., Inc., 152 F.R.D. 518, 522 (S.D. W. Va. 1994).

Plaintiffs claims arise from the same course of events as the claims of the Class -- the
Defendants aleged fiduciary breaches. Indeed, ERISA company stock cases such as this one
are particularly appropriate for class certification, given that “the appropriate focus in a breach of
fiduciary duty claim is the conduct of the defendants,” Kmart Class Cert., 220 F.R.D. at 519
(quoting In re IKON Office Solutions, Inc. Sec. Litig., 191 F.R.D. 457, 465 (E.D. Pa. 2000)).

Each Class member can make the same arguments in support of the Defendants’ liability.
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Moreover, ERISA’s unique standing and remedial provisions, under which a participant
who sues for breach of a fiduciary’s duties is entitled to obtain relief on behalf of the plan,
further supports a finding of typicality. See ERISA 8§ 409(a), 29 U.S.C. § 1109(a) (liability for
breach of fiduciary duty is “to the plan”); ERISA 8502(a)(2), 29 U.S.C. §1132(a)(2)
(authorizing plan participant to sue for breach of fiduciary duty under § 409(a)); Kmart Class
Cert., 220 F.R.D. at 519 (noting representative nature of action under ERISA 8§ 502(a)(2), 29
U.S.C. § 1132(a)(2)). With each Class member stating the same claim concerning the same
conduct and seeking the same relief on behalf of the Plans, there can be no fair dispute that the

claims asserted are typical for purposes of Rule 23(a)(3).

(d)  TheNamed Plaintiffs Will Fairly and Adequately Protect the Interests
of All Class Members.

Rule 23(a)(4) requires that the class representatives fairly and adequately protect the

interests of the class they seek to represent. Asthis Court previously noted:

In Senter v. General Motors Corp., 532 F.2d 511, 525 (6th Cir. [1976]),
the Sixth Circuit articulated two criteria for determining adequacy of
representation: “1) the representative must have common interests with unnamed
members of the class, and 2) it must appear that the representatives will
vigorously prosecute the interests of the class through qualified counsal.”

Kmart Class Cert., 220 F.R.D. at 520. Furthermore, “[b]ased on the language in Senter, the
Sixth Circuit appears to focus on the adequacy of plaintiff’s counsel and whether plaintiff has a
conflicting interest, not the personal qualifications of the named plaintiff.” Id.

These requirements are easily met here. The Named Plaintiffs’ interests are the same as
those of the absent class members; all seek to increase the value of the Fund. There can be no
guestion that the Named Plaintiffs’ interests are aligned with those of the Class, and they have
retained qualified counsel with extensive experience in representing plaintiffs in class litigation,

including ERISA cases.

2. The Proposed Class Satisfies the Requirements of Rule 23(b)(1) and (b)(2).

(@) Individual Actions Would Establish Incompatible Standards of
Conduct or Would Be Dispositive of the I nterests of Absent Members.
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A class may be certified under Rule 23(b)(1) if, in addition to meeting the requirements
of Rule 23(a), the prosecution of separate actions by individual class members would create the
risk of inconsistent adjudications, which would create incompatible standards of conduct for the
defendant, or would as a practical matter be dispositive of the interests of absent members. Fed
R. Civ. P. 23(b)(1)(A) and (B). Other courts have certified classes under Rule 23(b)(1) in
ERISA cases for those very reasons. See, e.g., Kmart Class Cert., 220 F.R.D. at 522-23; CMS,
225 F.R.D. at 546; IKON, 191 F.R.D. at 466.

Moreover, the Advisory Committee on Rule 23 specifically noted that actions that
“charge[] a breach of trust by an indenture trustee or other fiduciary similarly affecting the
members of a large class of . . . beneficiaries’ — i.e., an action such as this one — “should
ordinarily be conducted as class actions’ under Rule 23(b)(1)(B). See Fed. R. Civ. P.
23(b)(1)(B) Advisory Committee's Note (1966 Amendment). See also, In re Amsted Indus., Inc.
“ERISA” Litig., No. 01-2963, 2002 U.S. Dist. LEXIS 24144, at *5-9 (N.D. Ill. Dec. 13, 2002).

Asaresult, certification of the proposed class under Rule 23(b)(1) is appropriate.

(b)  The Defendants Have Acted or Refused to Act on Grounds Generally
Applicable to the Class and Injunctive Relief for the Class asa Whole
IsAppropriate.

A class may be certified under Rule 23(b)(2) if, in addition to meeting the requirements
of Rule 23(a), “the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class asawhole.” Fed. R. Civ. P. 23(b)(2). Here, Plaintiffs
allege that Defendants breached their fiduciary duties by (among other things) failing to ensure
that Delphi stock was a prudent investment for the Plans, and failing to properly monitor
fiduciary appointees.

The available remedies include restoration of the Plans losses, as well as such other
equitable actions the Court finds appropriate. ERISA 88 502(a)(2) & (3), 29 U.S.C. 8§
1132(a)(2) & (3); ERISA § 409(a), 29 U.S.C. § 1109(a). Indeed, remedies under § 502(a)(2) are
by definition plan-wide, a classic example of equitable relief. See, e.g., Smith v. Provident Bank,
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170 F.3d 609, 616 (6th Cir. 1999) (“ERISA authorizes participants to sue on behalf of a plan for
breach of fiduciary duty, see 29 U.S.C.S. 8 1132(a)(2) . . . . Permitting such suits by participants
is the mechanism which Congress established to enforce the plan's right to recover for a breach
of fiduciary duty.” (citing 29 U.S.C.S. 88 1109(a), 1132(a))); Specialty Cabinets & Fixtures, Inc.
v. Am. Equitable Life Ins. Co., 140 F.R.D. 474, 479 (S.D. Ga. 1991) (noting that “[t]he right to
recovery, after all, belongs to the plan™). Once the Plans recover through the relief available
under ERISA, any consequential financial benefit to individual participants and beneficiaries
“would flow directly and incidentally” from the Plans’ recovery. Bublitz v. E.I. du Pont de
Nemours & Co., 202 F.R.D. 251, 259 (S.D. lowa 2001); see also Berger v. Xerox Corp. Ret.
Income Guarantee Plan, 338 F.3d 755, 763-4 (7th Cir. 2003) (certifying 23(b)(2) class where
ERISA plaintiffs sought declaratory relief, and monetary follow-on relief would be the direct,
anticipated consequence of the declaration). Accordingly, Plaintiffs claims are also properly
certified under Rule 23(b)(2).

D. Rule 23(g) Is Satisfied.

Rule 23(g) requires the Court to examine the capabilities and resources of class counsel
to determine whether they will provide adequate representation to the class. The Court is aware
of the claims brought in this action, and the extraordinary time and effort already expended by
Plaintiffs Counsel in this action. Moreover, Plaintiffs Counsel is one of the leading firms
nationwide in the prosecutions of ERISA class actions, and in particular for the types of claims
brought in this lawsuit. There can be no doubt that Plaintiffs Counsel satisfy the requirements
of Rule 23(g). See Keller Rohrback L.L.P. firm Resume, attached hereto as Exhibit 4; see also
In re Delphi ERISA Litig., 230 F.R.D. 496 (E.D. Mich. 2005) (Order appointing Keller Rohrback
Interim-Lead counsel).

E. The Proposed Notice to the Class Satisfies Rule 23 and Due Process Requir ements.

Once a court grants preliminary approval to a proposed settlement, “[n]otice of the
proposed settlement and the fairness hearing must be provided to class members.” Reed v.

Rhodes, 869 F. Supp. 1274, 1278 (N.D. Ohio 1994); see also Fed. R. Civ. P. 23(6)(1)(B), (C).
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To satisfy due process, notice to a class must be “reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.” Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S.
306, 314 (1950). As to content, the notice should provide a “very general description[] of the
proposed settlement.” Weinberger v. Kendrick, 698 F.2d 61, 70 (2d Cir. 1982), superseded by
statute on other grounds, 1983 Amendment to Fed. R. Civ. P. 11, as recognized in Glasser v.
Cincinnati Milacron, Inc., 808 F.2d 285 (3d Cir. 1986). This description should nevertheless
allow class members “a full and fair opportunity to consider the proposed decree and develop a
response.” Reed, 869 F. Supp. at 1279.

As to the method of notice, Rule 23(c)(2)(A) provides that for classes certified under
Rule 23(b)(1) or (b)(2), asisthe case here, “the court may direct appropriate notice.” When such
a case settles, “the court must direct notice in a reasonable manner to all class members who
would be bound by a proposed settlement . . . .” In this case, because the names and last known
addresses of all Class Members are available from the Defendants' records, Plaintiffs are able to
provide not only “appropriate” and “reasonable” notice as required by these provisions, but the
enhanced notice required for classes certified under Rule 23(b)(3), namely, “the best notice
practicable under the circumstances, including individual notice to all members who can be
identified through reasonable effort” That is precisely what Plaintiffs propose to do. Finaly,
while individual circumstances will dictate the length of time between the notice and the fairness
hearing, no less than two weeks should be provided. Vukovich, 720 F.2d at 921.

Here, the proposed form of Class Notice describes in plain English the terms and
operation of the Settlement Stipulation, the considerations that caused the Plaintiffs and Lead
Counsel to conclude that the Settlement Stipulation is fair and adequate, the maximum counsel
fees and Case Contribution Awards that may be sought, the procedure for objecting to the
Settlement, and the date and place of the Fairness Hearing. See HERBERT NEWBERG & ALBA
CONTE, NEWBERG ON CLASS ACTIONS 8 8.34 (4th ed. 2002). Upon Court approval, the Class

Notice will be mailed to each Class Member’s last known address, no later than 45 days prior to
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the Fairness Hearing, and will be published on a website established by Lead Counse. A
summary notice will aso be published in the USA Today (nationa edition) and the Detroit Free
Press. These notices will fairly apprise Class members of the Settlement and their options, and

satisfy due process requirements.

V. CONCLUSION

The Settlement is an excellent result for the Class in this complex and hard-fought
ERISA class action. Thus, Plaintiffs respectfully request that the Court grant their motion and
(A) enter the Preliminary Approva Order; (B) certify the Settlement Class;, and (C) set a
Fairness Hearing, along with deadlines for Lead Counsel to file and serve their motion for final
approval of the proposed Settlement Stipulation and approval of the Plan of Allocation, award of
attorneys fees and expenses to Plaintiffs counsel and Case Contribution Awards to the

proposed Class representatives.

Respectfully submitted this 31% day of August, 2007

KELLER ROHRBACK L.L.P.

By: /g__Lynn Lincoln Sarko
Lynn Lincoln Sarko

Gary A. Gotto

Derek Loeser

Erin M. Riley

Cari Campen Laufenberg
1201 Third Avenue, Suite 3200
Seattle, WA 98101-3052
(206) 623-1200 (Telephone)
(206) 623-3384 (Facsimile)
Lead Counsel for Plaintiffs
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Jeffrey T. Meyers (P34348)
MORGAN & MEYERSPLC
3200 Greenfield, Suite 260
Dearborn, M1 48120-1802
(313) 961-0130 (Telephone)
(313) 961-8178 (Facsimile)
Liaison Counsel for Plaintiffs
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on August 31, 2007 | electronically filed:

X PLAINTIFFS MOTION FOR ORDER PRELIMINARILY APPROVING
SETTLEMENT IN ERISA ACTION, PRELIMINARILY CERTIFYING AN
ERISA SETTLEMENT CLASS, AND SETTING A FAIRNESSHEARING; and

X MEMORANDUM IN SUPPORT OF ERISA NAMED PLAINTIFFS MOTION
FOR ORDER PRELIMINARILY APPROVING SETTLEMENT,
PRELIMINARILY CERTIFYING A SETTLEMENT CLASS, APPROVING
FORMS AND METHODS OF NOTICE, AND SETTING A FAIRNESS
HEARING

with the Clerk of the Court using the ECF system which will send notification of such filing to
Jeffrey J. Angelovich, Dennis M. Barnes, Stuart Baskin, Bradley E. Beckworth, Frances Bivens,
Wilber H. Boies, Patrick E. Cafferty, Michael P. Coakley, John P. Coffey, Timothy A. Duffy,
Robert N. Eccles, Christopher H. Giampapa, Gary S. Gaifman, Stuart M. Grant, Hannah E.
Greenwald, Sean M. Handler, Fred K. Herrmann, Clark C. Johnson, Steven W. Kasten, Howard
T. Longman, Mathew J. Lund, Sara L. Madsen, J. Brian McTigue, Jonathan E. Moore, Jodi L.
Murland, Marc L. Newman, Sharan Nirmul, Joseph E. Papelian, Debra B. Pevos, Abraham
Rappaport, John W. Reale, Richard A. Rossman, James J. Sabella, Williams A. Sankbeil, Sherrie
R. Savett, Scott T. Seabolt, Elwood S. Simon, Andrew W. Stern, Jane B. Stranch, Ruth H.
Swartout, W. Scott Turnbull, James D. VandeWyngearde, Stephen F. Wasinger, Susan Whatley,
Jill M. Wheaton, Michael K. Yarnoff, and John P. Zuccarini, and | hereby certify that | have

mailed, viafirst-class U.S. mail, the foregoing documents to the following non-ECF participants:

Arthur N. Abbey Regina M. Calcaterra

ABBEY GARDY, LLP BARRACK, RODOS & BACINE
212 East 39th Street 3300 Two Commerce Square
New York, NY 10016 2001 Market Street

Philadelphia, PA 19103
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Geoffrey M. Johnson
SCOTT + SCOTT LLC
33 River Street

Chagrin Falls, OH 44022

s/ LynnL. Sarko

Lynn L. Sarko

Keller Rohrback L.L.P.

1201 Third Avenue, Suite 3200
Seattle, WA 98101

Telephone: (206) 623-1900
Facsimile: (206) 623-3384




