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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

-----------------------------------------------------------x 
 : 
IN RE: DELPHI CORPORATION  :  MDL No. 1725  
SECURITIES, DERIVATIVE & “ERISA” :  Master Case No. 05-md-1725 
LITIGATION  :  Hon. Gerald E. Rosen 
 : 
 :  This Document Relates to: 
               :  In re Delphi Corp. ERISA Litigation,  
               :  Nos. 05-CV-70882, 05-70940,  
               :   05-71030, 05-71200, 05-71249,  
               :  05-71291, 05-71339, 05-71396,  
               :   05-71397, 05-71398, 05-71437,  
               :   05-71508, 05-71620, 05-71897,  
               :  05-72198 
 :                
------------------------------------------------------------x 

LEAD ERISA COUNSEL’S MOTION FOR AWARD OF ATTORNEYS’ FEES AND 
EXPENSES 

Lead Counsel and Court-appointed Named Plaintiffs Greg Bartell, Kimberly Chase-Orr, 

Neal C. Folck, Thomas Kessler, Don McEvoy and Irene Polito (the “Named Plaintiffs”) through 

their Counsel, in compliance with the Court’s Order granting final approval of the settlement and 

plan of allocation, see Amended Opinion and Order (Dkt. No. 318; Jan. 11, 2008) (the “Final 

Approval Order”), and with Rule 23 of the Federal Rules of Civil Procedure and the 

requirements of due process, request that the Court enter an Order: 

1. Awarding Lead Counsel attorneys’ fees of $4,576,554.87 (20% of the Gross 

Settlement Fund excluding Taxes and accounting fees), to be allocated by Lead Counsel as set 

forth in Section IV of Plaintiffs’ Memorandum in Support of Lead Counsel’s Motion for Award 

of Attorneys’ Fees and Expenses; and  

2. Reimbursing Lead Counsel $750,000 as reserved in the Final Approval Order, 

toward their costs and expenses advanced in prosecuting this litigation, to be allocated by Lead 
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Counsel as set forth in Section IV of Plaintiffs’ Memorandum in Support of Lead Counsel’s 

Motion for Award of Attorneys’ Fees and Expenses. 

Through the efforts of Lead Counsel and the Named Plaintiffs, Plaintiffs achieved an 

excellent result for the Class that includes a $22.5 million payment benefiting participants in the 

Delphi Savings-Stock Purchase Program for Salaried Employees, the Delphi Personal Savings 

Plan for Hourly-Rate Employees, the ASEC Manufacturing Savings Plan, and the Delphi 

Mechatronic Systems Savings-Stock Purchase Program (collectively the “Plans”). 

Each of these requests is fully supported by the record, the Final Approval Order, and 

controlling Sixth Circuit authority regarding compensation of counsel in class action cases of this 

type and magnitude. 

The grounds for granting this motion are more fully set out in Plaintiffs’ supporting brief, 

which is filed herewith.  In summary, the requested fee award is fair and reasonable based upon: 

(1) the value of the benefit rendered to the plaintiff class; (2) the value of the services on an 

hourly basis; (3) the fact that the services were undertaken on a contingent fee basis; (4) society’s 

stake in rewarding attorneys who produce such benefits in order to maintain an incentive to 

others; (5) the complexity of the litigation; and (6) the professional skill and standing of counsel 

involved on both sides.  In addition, the expenses for which Class Counsel seek reimbursement 

from the Gross Settlement Fund created by the Settlement were reasonably incurred for the 

benefit of the Class in prosecuting the Class’s claims and in obtaining the Settlement, including 

expenses incurred in connection with legal research, discovery, travel and other litigation-related 

expenses.   

WHEREFORE, Named Plaintiffs respectfully request that this Court award Class 

Counsel’s attorneys’ fees and reimburse Class Counsel for expenses in the amounts requested.  A 
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proposed Order is filed herewith. 

RESPECTFULLY SUBMITTED this 16th day of September, 2009. 

KELLER ROHRBACK L.L.P. 
 
By: s/Lynn Lincoln Sarko   
Lynn Lincoln Sarko 
Gary A. Gotto 
Amy Williams-Derry 
Laura R. Gerber 
1201 Third Avenue, Suite 3200 
Seattle, WA 98101-3052 
(206) 623-1200 (Telephone) 
(206) 623-3384 (Facsimile) 
lsarko@kellerrohrback.com 
 
Lead Counsel for Plaintiffs 
 
Jeffrey T. Meyers (P34348) 
MORGAN & MEYERS PLC 
3200 Greenfield, Suite 260 
Dearborn, MI  48120-1802 
(313) 961-0130 (Telephone) 
(313) 961-8178 (Facsimile) 
 
Liaison Counsel for Plaintiffs 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

-----------------------------------------------------------x 
 : 
IN RE: DELPHI CORPORATION  :  MDL No. 1725  
SECURITIES, DERIVATIVE & “ERISA” :  Master Case No. 05-md-1725 
LITIGATION  :  Hon. Gerald E. Rosen 
 : 
 :  This Document Relates to: 
               :  In re Delphi Corp. ERISA Litigation,  
               :  Nos. 05-CV-70882, 05-70940,  
               :   05-71030, 05-71200, 05-71249,  
               :  05-71291, 05-71339, 05-71396,  
               :   05-71397, 05-71398, 05-71437,  
               :   05-71508, 05-71620, 05-71897,  
               :  05-72198 
 :                
------------------------------------------------------------x 

[PROPOSED] ORDER GRANTING LEAD ERISA COUNSEL’S MOTION FOR 
AWARD OF ATTORNEYS’ FEES AND EXPENSES 

Based on the pleadings, records, and file in this Matter, including Plaintiffs’ Motion for 

Award of Attorneys’ Fees and Expenses, its supporting declarations and exhibits, and any 

responses or replies filed with respect thereto, and having been fully advised in the premises, the 

Court hereby FINDS: 

1.   Based on the entire record, including the evidence presented in support of the 

Motion, specifically the Declaration of Lead Counsel Lynn L. Sarko, Lead Counsel’s requested 

fee award of 20% is reasonable when evaluated in light of: (1) the value of the benefit rendered 

to the Plaintiff Class; (2) the value of the services on an hourly basis; (3) the fact that the services 

were undertaken on a contingent fee basis; (4) society’s stake in rewarding attorneys who 

produce such benefits in order to maintain an incentive to others; (5) the complexity of the 
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litigation; and (6) the professional skill and standing of counsel involved on both sides.  Bowling 

v. Pfizer, Inc., 102 F.3d 777, 779 (6th Cir. 1996). 

2.   The expenses for which Lead Counsel seek reimbursement from the common 

fund created by the Settlement were reasonably incurred for the benefit of the Class in 

prosecuting the Class’s claims and in obtaining the Settlement, including expenses incurred in 

connection with legal research, discovery, travel and other litigation-related expenses. 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED: 

1. Lead Counsel’s Motion is granted.   

2. Lead Counsel is awarded as attorneys’ fees in this case of $4,576,554.87 (20% of 

the Gross Settlement Fund, excluding Taxes and accounting fees).  Lead Counsel shall allocate a 

portion of the awarded fees to Liaison Counsel and other Plaintiffs’ Counsel on the basis set 

forth in the Memorandum in Support of Lead Counsel’s Motion for Award of Attorneys’ Fees 

and Expenses.  

3. Lead Counsel is further awarded $750,000.00 for reimbursement of their 

expenses, to be paid out of the Gross Settlement Fund.  Lead Counsel shall allocate a portion of 

this award to those costs incurred by Liaison Counsel and other Plaintiff’s Counsel on the basis 

set forth in the Memorandum in Support of Lead Counsel’s Motion for Award of Attorneys’ 

Fees and Expenses.  

IT IS SO ORDERED, ADJUDGED AND DECREED. 

DATED this _____ day of ________________, 2009. 

 
___________________________________ 
Hon. Gerald R. Rosen 
United States District Judge 
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Presented by: 
KELLER ROHRBACK L.L.P. 
 
By: s/Lynn L. Sarko     
Lynn Lincoln Sarko 
Gary A. Gotto 
Amy Williams-Derry 
Laura R. Gerber 
1201 Third Avenue, Suite 3200 
Seattle, WA 98101-3052 
(206) 623-1200 (Telephone) 
(206) 623-3384 (Facsimile) 
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STATEMENT OF CONTROLLING OR MOST APPROPRIATE AUTHORITY 

Pursuant to E.D. Mich. LR 7.1(c)(2), Plaintiffs identify the following controlling or most 

appropriate authority for the relief sought: 

1.  Rawlings v. Prudential-Bache Props., Inc., 9 F.3d 513 (6th Cir. 1993); 

 2.  Bowling v. Pfizer, Inc., 102 F.3d 777 (6th Cir. 1996);  

3.  In re Cardizem CD Antitrust Litig., 218 F.R.D. 508 (E.D. Mich. 2003); and 

4.  Amended Opinion and Order Regarding Lead Plaintiffs’ Motions for (1) Final 
Approval of Settlements, (2) Settlement Class Certification, (3) Final Approval of 
Plans of Allocation, and (4) Award of Attorneys’ Fees; and Delphi Trust I Interim 
Counsel’s Motion for Attorneys’ Fees, Slip. Op. Jan. 11, 2008 (Dkt. No. 318) (the 
“Final Approval Order”).   
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STATEMENT OF ISSUE PRESENTED 

Pursuant to E.D. Mich. LR 7.1(c)(2), Plaintiffs identify the following as the major issue 

presented: 

In light of the Court’s prior reservation on January 11, 2008 (Dkt. No. 318) of 20% of the 

Gross ERISA Settlement Fund for attorneys’ fees, and $750,000 for costs, whether the Court 

should grant ERISA Lead Counsel’s Motion for Award of Attorneys’ Fees and Expenses for:  

(1) an attorneys’ fee award of $4,576,554.87 (20% of the Gross Settlement Fund 

excluding Taxes and accounting fees); and  

(2) a cost award of $750,000 to reimburse counsel for a portion of the expenses advanced 

in prosecuting this action.  
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INTRODUCTION 

Through the efforts of Lead Counsel Keller Rohrback, L.L.P., Liaison Counsel Morgan 

& Meyers, and the Court-appointed Named Plaintiffs, Plaintiffs achieved an excellent settlement 

for the Class that includes a $22.5 million payment benefiting participants in the Delphi Savings-

Stock Purchase Program for Salaried Employees, the Delphi Personal Savings Plan for Hourly-

Rate Employees, the ASEC Manufacturing Savings Plan, and the Delphi Mechatronic Systems 

Savings-Stock Purchase Program (collectively the “Plans”).1  This Court previously recognized 

the litigation results, time and efforts of Lead Counsel in its Amended Opinion and Order (Dkt. 

No. 318; Jan. 11, 2008) (“Final Approval Order”) when it ordered a reserve of 20% of the Gross 

ERISA Settlement Fund for an award of fees to the Lead Counsel and a reserve of $750,000 for 

costs and expenses.  

In light of the successful results achieved in this hard-fought class action, and as 

recognized in the Final Approval Order, Plaintiffs respectfully request that: 

• Lead Counsel be awarded attorneys’ fees of $4,576,554.87 (20% of the Gross 

Settlement Fund, excluding Taxes and accounting fees), to be allocated by Lead 

Counsel as set forth in Section IV, infra; and 

• Lead Counsel be reimbursed $750,000 from the reserve toward their costs and 

expenses advanced in prosecuting this litigation, to be allocated by Lead Counsel 

as set forth in Section IV, infra. 

                                                 
1 Capitalized terms that are not otherwise defined herein have the meaning given them in the Stipulation and 

Agreement of Settlement with Certain Defendants – ERISA Actions, and in the Amendment to Stipulation and 
Agreement of Settlement with Certain Defendants – ERISA Actions (collectively, “Settlement Stipulation”) (Dkt 
Nos. 228 & 260), previously filed in connection with Plaintiffs’ Settlement approval papers. 
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For the reasons set forth herein, the requested fee award is reasonable in light of the 

substantial work Lead Counsel have done in prosecuting this litigation, and in view of the 

additional time that Lead Counsel will spend issuing the revised Legal Notice to Class Members, 

implementing the Plan of Allocation, overseeing distribution of the Settlement Fund, and 

responding to Class Members’ inquiries.  

In short, the fee request, as well as the request for reimbursement of expenses, is 

supported by the record and controlling Sixth Circuit authority regarding compensation of 

counsel in cases of this type and magnitude.  Accordingly, Lead Counsel respectfully submit that 

the request for attorneys’ fees and reimbursement of expenses should be granted. 

I.   CASE HISTORY 

The Named Plaintiffs and the Settling Defendants2 executed the initial Settlement 

Stipulation on August 31, 2007, and later an Amended Settlement Stipulation on October 31, 

2007.  Under the terms of the initial Settlement, the Settling Defendants agreed to pay $22.5 

million in cash to be paid from available insurance policies, and an “Allowed Equity Interest” in 

the Delphi Corporation Chapter 11 case in the face amount of $24.5 million. Under the 

Settlement Stipulation, the Allowed Equity Interest was entitled, upon the consummation of 

Delphi’s bankruptcy Plan of Reorganization, to receive the same distribution under the Delphi 

bankruptcy Plan of Reorganization as would a general unsecured claim of the same face amount. 

The Court granted preliminary approval of the Settlement on September 5, 2007, and 

conducted a final fairness hearing on November 13, 2007.  

                                                 
2 The Settling Defendants include all defendants besides State Street Bank & Trust Co: Delphi Corporation, ASEC 

Manufacturing General Partnership, Delphi Mechatronic Systems, Inc., the Delphi Corporation Board of Directors 
Executive Committee and its members, the Investment Policy Committee and its members, J.T. Battenberg III, 
Robert Brust, Alan S. Dawes, Susan A. McLaughlin and John D. Opie. Settlement Stipulation at 2. 
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On January 11, 2008, the Court granted final approval of the Settlement and Plan of 

Allocation, and ordered creation of a reserve of 20% of the Gross ERISA Settlement Fund for a 

potential award of attorneys’ fees to ERISA Co-Lead Counsel.  Final Approval Order; Slip. Op. 

at 47.  The Court also ordered creation of a reserve of $750,000 to cover the costs and expenses 

of ERISA Co-Lead Counsel.  Id.  Under the Final Approval Order, these reserves were to be set 

aside “pending resolution of all claims in the ERISA action and the filing by ERISA Co-Lead 

Counsel of a formal application for fees and expenses.”  Id. at 52.    

Following the 2007 Settlement, Named Plaintiffs also vigorously pursued their case 

against State Street Bank & Trust Co.  Litigation against State Street in 2007 and 2008 included 

a settlement conference with the Court, written document discovery propounded to both State 

Street, and third parties, fact and expert depositions, and summary judgment briefing. In March 

of 2009, the Court denied Plaintiffs’ claims against State Street. (Dkt. No. 433.)  

In addition, since the Court granted final approval of the Settlement in January of 2008, 

Lead Counsel has carefully monitored the Delphi bankruptcy proceedings to monitor the 

Settlement Class’ Allowed Equity Interest in the Delphi Chapter 11 bankruptcy case provided for 

in the Amended Settlement Stipulation.  A condition to finality of the Settlement was final 

approval in Delphi’s Chapter 11 bankruptcy case.  The Official Committee of Unsecured 

Creditors in Delphi’s bankruptcy indicated that it would not support approval of the Settlement 

except as part of the confirmation of Delphi’s Plan of Reorganization, and the bankruptcy court 

indicated agreement with this position.  As a result, the bankruptcy court’s consideration of the 

Settlement occurred as part of the Plan of Reorganization confirmation process that occurred 

between December, 2007 and January, 2008.  This necessitated Lead Counsel’s close monitoring 

of the confirmation process, including the review of voluminous papers filed in the bankruptcy 
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court with respect to the Plan of Reorganization, and attendance at multiple days of 

confirmation-related hearings.   

Ultimately, the bankruptcy court approved the Settlement as part of its confirmation of 

Delphi’s Plan of Reorganization on January 25, 2008.  This approval was subject to the 

consummation of the Plan of Reorganization, however, Delphi’s bankruptcy Plan of 

Reorganization as confirmed in January, 2008, was never consummated due to intervening 

developments in the bankruptcy case and the continued deteriorating conditions in the overall 

economy and the automotive industry generally since that time. In light of the circumstances 

involving Delphi’s bankruptcy, in particular, the delay and uncertainty surrounding Delphi’s 

emergence from bankruptcy and the greatly reduced prospects for a material recovery by 

unsecured creditors in the Delphi bankruptcy, Lead Counsel and Delphi negotiated a 

modification to the Settlement that would de-couple the Effective Date of the Settlement from 

consummation of the Plan of Reorganization, and would eliminate the requirement that the 

Allowed Equity Interest receive the same treatment as unsecured claims in the Delphi 

bankruptcy.3  This Modification was approved by the Bankruptcy Court on July 24, 2009, and 

Named Plaintiffs are concurrently moving this Court for an Order Preliminarily Approving 

Settlement Modification, Forms and Method of Notice, With Respect Thereto, and for Judgment 

Modification Under Fed. R. Civ. P. 60 (the “Settlement Modification Motion”).   

On May 28, 2009, Lead ERISA Counsel participated in a status conference in which 

developments in the Delphi bankruptcy proceedings, and the anticipated Settlement Modification 

were discussed. The parties informed the Court that the process of documenting the proposed 

Modification was on-going, and that the proposed modification would be presented to the Court 
                                                 
3 On July 24, 2009, the Bankruptcy Court confirmed Delphi’s modified Plan of Reorganization, under which the 

Allowed Equity Interest will receive no distribution. 
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as promptly as possible.  The Court indicated that Lead Counsel’s fee petition should be 

submitted in conjunction with the motion for approval of the Settlement Modification. Since 

May 28, 2009, the parties have worked diligently on negotiating the proposed Modification, and 

are now presenting the proposed Modification to the Court for preliminary approval.   

II.   REQUEST FOR ATTORNEYS’ FEES 

As a result of the prior final approval process, the May 28, 2009 status conference, and 

the Settlement Modification Motion, the Court is well informed of the details of the Settlement.  

In relevant part, the Settlement, as modified by the proposed Settlement Modification, will result 

in a Gross Settlement Fund of $22.5 million in cash plus interest.4  

Lead Counsel’s efforts in this case have been intensive, carefully coordinated, and 

efficient.  Defendants are represented by highly skilled counsel at the law firms of Shearman & 

Sterling LLP, Baker Botts L.L.P., O’Melveny & Myers LLP, and McDermott, Will & Emery, as 

well as by local counsel.  Through their experienced counsel, Defendants have vigorously 

defended this action, and have devoted extensive resources.  As a result of Defendants’ quality 

representation, Plaintiffs were required to exercise diligence and to commit significant time and 

resources to ensure the successful prosecution of this action.   

A. Lead Counsel Are Entitled to a Reasonable Percentage of the Common Fund 

It is well established that “a lawyer who recovers a common fund for the benefit of 

persons other than himself or his client is entitled to a reasonable attorney’s fee from the fund as 

a whole.”  Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980).  “The doctrine rests on the 

perception that persons who obtain the benefit of a lawsuit without contributing to its cost are 

                                                 
4 Pursuant to the Settlement Stipulation, $22.5 million was deposited in a Qualified Settlement Fund on September 

20, 2007.  Since that time, $617,185.36 has been earned in interest and a total of $234,411.00 has been paid out for 
Taxes and accounting fees, and $69,348.27 for class notice expenses. 
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unjustly enriched at the successful litigant’s expense.”  Id.  The district court typically has 

discretion to determine the appropriate method for calculating attorney’s fees.  Rawlings v. 

Prudential-Bache Props., Inc., 9 F.3d 513, 516 (6th Cir. 1993). 

Trial courts within the Sixth Circuit may choose either a percentage of the fund 

calculation, or a lodestar/multiplier approach, with a “trend towards adoption of a percentage of 

the fund method in [common fund] cases.” Id. at 515-517.  In re Cardizem CD Antitrust Litig., 

218 F.R.D. 508, 532 (E.D. Mich. 2003)  (“[C]ourts in the Sixth Circuit have indicated their 

preference for the percentage-of-the-fund method in common fund cases.”).  In Cardizem, the 

district court observed that: 

The lodestar method should arguably be avoided in situations where such a 
common fund exists because it does not adequately acknowledge (1) the result 
achieved or (2) the special skill of the attorney(s) in obtaining that result. Courts 
and commentators have been skeptical of applying the formula in common fund 
cases . . . Many courts have strayed from using lodestar in common fund cases 
and moved towards the percentage of the fund method which allows for a more 
accurate approximation of a reasonable award for fees. 

Cardizem, 218 F.R.D. at 532 (internal quotes and citations omitted).  Because the courts in the 

Sixth Circuit have expressed a preference for the “percentage-of-the-fund” method in common 

fund cases, and because the Court has previously reserved funds based on a percentage of the 

gross recovery, Lead Counsel request a fee based on this method.  The overriding requirement is 

that the award “be reasonable under the circumstances.” Rawlings, 9 F.3d at 516; see also 

Bowling v. Pfizer, Inc., 102 F.3d 777, 779 (6th Cir. 1996).  

B. The 20 Percent Fee Requested by Lead Counsel is Within the Range Considered 
Reasonable and Fair in the Sixth Circuit 

In the Final Approval Order, the Court established a reserve of 20% of the Gross ERISA 

Settlement Fund for a potential future award of attorneys’ fees, and a reserve of $750,000 for 
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costs and expenses.5  Lead Counsel’s request for the full value of these reserves is well within, 

and even below, the range of percentage fee awards generally approved by district courts in the 

Sixth Circuit.  Sherrill v. Federal-Mogul Corp. Ret. Programs Comm., No. 04-72949, 2007 U.S. 

Dist. LEXIS 51054 (E.D. Mich. July 13, 2007) (awarding 28% of settlement fund for attorneys’ 

fees to Lead Counsel on ERISA fiduciary breach claims involving imprudent investment in 

employer company stock in the company’s 401(k) plan); In re Visteon Corp. ERISA Litig., No. 

05-71205 2007 U.S. Dist. LEXIS 96023 (E.D. Mich. Mar. 9, 2007) (awarding 28% of $7.6 

million settlement fund); In re CMS Energy ERISA Litig., No. 02-72834, 2006 U.S. Dist. LEXIS 

55836 (E.D. Mich. June 27, 2006) (awarding 28.5% of settlement fund for attorneys’ fees to 

Lead Counsel on ERISA fiduciary breach claims); Kogan v. AIMCO Fox Chase, L.P., 193 

F.R.D. 496 (E.D. Mich. 2000) (awarding 31% of settlement fund for attorney fees to Lead 

Counsel on claims resulting from improper sale of property); In re F&M Distribs., Inc. Sec. 

Litig., No. 95-71778, 1999 U.S. Dist. LEXIS 11090, at *8-9 (E.D. Mich. June 29, 1999) 

(awarding 30% of the settlement fund); In re Rio Hair Naturalizer Prods. Liab. Litig., No. MDL-

1055, 1996 U.S. Dist. LEXIS 20440, at *56 (E.D. Mich. Dec. 20, 1996) (acceptable range of fee 

awards typically ranges from 20% to 50% of the common fund).  

 Lead Counsel faced substantial risks in this complex litigation, and pursued all potential 

avenues to secure a favorable outcome in the face of a vigorous defense that created numerous 

legal obstacles.  These efforts yielded an excellent recovery for the Class.  Accordingly, Lead 
                                                 
5 Lead Counsel initially requested a reserve of 25% of the Gross Settlement Fund for a potential award of attorneys’ 

fees and costs, and the Class Notice that was mailed and published to class members on September 28, 2007 stated 
the same 25% request. See ERISA Named Plaintiffs’ Memorandum in Support of Motion for Final Approval of 
ERISA Class Action Settlement, for Certification of Settlement Class, for Reserve from Gross Settlement Fund for 
Potential Award of Attorneys’ Fees and Expenses, and for Case Contribution Awards (“Final Approval Mem.”) 
(Dkt. No. 266), and Exhibit 1 to the Memorandum in Support of ERISA Named Plaintiffs’ Motion for Order 
Preliminarily Approving Settlement, Certifying Settlement Class, Approving Forms and Methods of Service and 
Setting a Fairness Hearing (“Prelim. Approval Mem.”) (Dkt. No. 228). 
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Counsel respectfully submit that the requested 20% fee award in this case is well-justified, 

reasonable under the circumstances, and consistent with the Court’s Final Approval Order.   

C. The Requested 20 Percent Fee Award is Fair and Reasonable under the Sixth 
Circuit Bowling Factors 

Courts in the Sixth Circuit evaluate the reasonableness of a requested attorney fee award 

using six factors: (1) the value of the benefit rendered to the plaintiff class; (2) the value of the 

services on an hourly basis; (3) whether the services were undertaken on a contingent fee basis; 

(4) society’s stake in rewarding attorneys who produce such benefits in order to maintain an 

incentive to others; (5) the complexity of the litigation; and (6) the professional skill and 

standing of counsel involved on both sides. Bowling, 102 F.3d at 780; Smillie v. Park Chem. Co., 

710 F.2d 271, 275 (6th Cir. 1983).  Each of these factors supports the fee award here. 

1. Factor One - The Value of the Benefit Rendered to the Class. 

Before this lawsuit, Class members had suffered losses in their retirement savings 

accounts, and had no remedy for Defendants’ alleged fiduciary breaches.  Now, the efforts of 

Lead Counsel have resulted in a $22.5 million cash recovery for the Class.  This result was 

accomplished in a complex case involving a bankrupt entity, which was aggressively defended, 

and in the face of the very real risk that the Class would fail to recover anything at all.   

In assessing the value of the benefit, it is necessary to consider the likelihood of 

Plaintiffs’ success on the merits and the recovery the Class might have obtained if liability had 

been established at trial.  Named Plaintiffs are optimistic about their ultimate legal success in this 

matter.  See Final Approval Mem. at 10.  (Dkt. No. 266; See n. 4.)  However, while Named 

Plaintiffs believe strongly that the evidence developed thus far supports the allegations of the 

Settling Defendants’ fiduciary status under all Plans and their failure to protect the Plans and 

serve participants’ best interests, Defendants have a different view and have forcefully defended 
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their actions.  Id. at 11; see also Declaration of Lynn L. Sarko in Support of Lead ERISA 

Counsel’s Motion for Award of Attorneys’ Fees and Reimbursement of Expenses (“Sarko 

Decl.”) ¶¶ 3, 5.  While confident of their ultimate success on the merits as to the Settling 

Defendants, Named Plaintiffs cannot be certain how the case would be decided once all evidence 

is presented, particularly in this complex and rapidly developing area of law.   

Furthermore, while the proposed Settlement amount is fixed under the Settlement 

Modification ($22.5 million plus interest), the amount Plaintiffs could recover if successful, 

discounted for risk, is not.  First, the bankruptcy of Delphi and the impaired financial health of 

the other auto industry Defendants raise serious questions about the realistic probability of any 

financial recovery for Plaintiffs outside of insurance proceeds; continued litigation would have 

resulted in further erosion of the available insurance coverage as the policy limits would have 

been consumed by continuing defense costs. Second, there is a significant risk that the dollar 

amount of any potential recovery at trial could have been reduced because the parties vigorously 

disputed the appropriate measure of losses in this case.  Thus, the measure of losses could have 

resulted in a smaller recovery than the recovery achieved by this Settlement–even if liability 

were established on all counts of Complaint.  At bottom, the case law is sparse on the proper 

measure of damages in ERISA cases, which presented risks going forward in this case.  

Weighing the strengths of Plaintiffs’ claims against the risks of litigating those claims to 

a verdict at trial warrants the conclusion that Class interests are better served if the litigation is 

resolved with certainty, rather than being pursued.  Thus, the first Bowling factor supports the fee 

award sought here.  

Case 2:05-md-01725-GER     Document 454      Filed 09/16/2009     Page 16 of 34



 

10 

2. Factor Two - The Value of the Services on an Hourly Basis. 

In assessing the second Bowling factor, courts typically consider the hours and expense 

incurred by counsel, and, thus, counsel’s investment of time and resources in the case.  New Eng. 

Health Care Employees Pension Fund v. Fruit of the Loom, Inc., 234 F.R.D. 627, 634 (W.D. Ky. 

2006).  This case required Lead Counsel to actively pursue this case for the better part of four 

years.  During this time, Lead Counsel received no compensation for its time and advanced 

virtually all the litigation costs of the plaintiff class.  Indeed, Lead Counsel devoted more than 

8,700 attorney and professional hours to the successful prosecution of the case, and advanced 

expenses in the amount of $842,606.91 over the four years of litigation.  Sarko Decl. at ¶¶ 75, 

82-83.  

In addition, pursuant to the Order Establishing Interim Leadership Structure (Master File 

No. 05-70882, Dkt. No. 50), which authorized Lead Counsel to coordinate and supervise the 

prosecution of all plaintiffs’ claims, Lead Counsel assigned specific tasks to other firms and 

monitored the work of the other firms.  The total hours incurred by these firms that contributed to 

the successful result in this case was 2,714 attorney and professional hours, and $27,867.54 in 

expenses.  Sarko Decl. ¶¶ 76, 83.  A breakdown of the work performed and expenses incurred by 

other counsel at Lead Counsel’s direction is set forth at ¶¶ 77, 83 of the Sarko Decl.   

The reasonableness of Lead Counsel’s hourly rates in similar cases has been recently 

adjudged by other courts in the Sixth Circuit, who found that Lead Counsel’s requested fee 

awards of 28.5% and 25%, respectively, of settlement values were reasonable in view of the 

value of Lead Counsel’s services on an hourly basis. See In re CMS Energy ERISA Litig., 2006 

U.S. Dist. LEXIS 55836; In re The Goodyear Tire & Rubber Company ERISA Litig., No. 03-

02182, (N.D. Ohio Oct. 22, 2008).  

Case 2:05-md-01725-GER     Document 454      Filed 09/16/2009     Page 17 of 34



 

11 

To assist with its evaluation of the value of the services provided by Lead Counsel and 

firms that performed tasks at Lead Counsel’s direction, we provide the following summary of 

noteworthy aspects of this litigation. 

a. Lead Counsel Filed a Consolidated and Amended Complaint and 
Litigated the Motion to Dismiss. 

Following the October 21, 2005, consolidation of all ERISA cases, the Plaintiffs filed a 

Consolidated Amended Complaint on March 3, 2006, which included new information and 

detailed allegations regarding Defendants’ alleged breaches of fiduciary duty.  Sarko Decl. ¶ 25.  

From March through May 2006, all Defendants moved to dismiss the Consolidated Amended 

Complaint.  The motions were extensively briefed and the parties filed numerous supplemental 

briefs regarding the many decisions in similar cases that were rendered during the time that the 

motion to dismiss was pending.  Id. ¶¶ 28-35.  The August 2007 Settlement was reached prior to 

the Court issuing any ruling on the Defendants’ Motion to Dismiss. 

b. Lead Counsel Conducted a Significant Amount of Discovery. 

Lead Counsel invested significant time and resources on discovery, as detailed in the 

accompanying Declaration of Lynn L. Sarko.  The following is a summary overview of the 

discovery in which Plaintiffs engaged: 

• Lead Counsel served several sets of formal and informal requests for information 

on defendants, including interrogatories and requests for production of 

documents; 

• Lead Counsel reviewed and produced discovery from the Named Plaintiffs, and 

reviewed extensive additional information from public sources regarding Delphi’s 

finance and operations, and the Plans;  
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• Lead Counsel submitted Freedom of Information Act requests to the United States 

Department of Justice, the United States Department of Labor, and the United 

States Securities & Exchange Commission, and obtained and reviewed extensive 

materials produced in response to the requests; 

• Lead Counsel obtained and reviewed hundreds of thousands of pages of 

documents produced by Delphi, the Individual Defendants, State Street, and third-

parties, including insurance coverage policies; and 

• Lead Counsel established an electronic document depository to review and 

analyze all documents. 

Sarko Decl. ¶¶ 36-45.   

c. Lead Counsel Engaged in Extensive Mediation and Settlement 
Negotiations. 

 The parties litigated for almost two years before entering into the Settlement Agreement. 

The Settlement was reached after vigorous motion practice and arm’s-length negotiations, 

including a multi-day mediation conducted by the Court-Appointed Master for Settlement 

Negotiations, the Honorable Layn R. Phillips.  Lead Counsel participated in a multi-party 

mediation in New York City on July 23, 24, the evening of July 29, and July 30, 2007.  Prior to 

the mediation, Lead Counsel and the Settling Defendants submitted a substantial amount of 

material to the mediator, including mediation statements that included a thorough analysis of the 

claims, damages, and insurance coverage issues.  Finally, on July 30, 2007, the settling parties 

reached an agreement in principle on the amount of the settlement and its essential terms.  The 

parties continued hard-fought negotiations thereafter regarding the remaining Settlement terms, 
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leading to the execution of the Settlement Stipulation on August 31, 2007.6  Sarko Decl. ¶¶ 49-

54.  Thereafter, Lead Counsel was required to devote substantial time to the monitoring of the 

Delphi bankruptcy proceedings, as well as to the negotiation and documentation of the 

Modification to the Settlement Stipulation executed on July 10, 2009. 

d. Lead Counsel Engaged in Substantial Settlement Administration. 

Following the Court’s preliminary approval of the Settlement, Lead Counsel then turned 

its efforts to setting the stage to ensure proper administration of the Settlement upon it becoming 

final.  Lead Counsel coordinated efforts with the Plans’ administrators and record keepers to 

obtain complete Plan data.  Lead Counsel also retained and monitored a Settlement 

Administrator to perform the duties set out in the Settlement Stipulation, including issuing Class 

Notice.  In addition, Lead Counsel moved the Court to send an additional Notice mailing to a 

group of 3,129 late-identified Class Members, and extend the objection deadline for those 

receiving later notice.  See Final Approval Mem. at 2-4 (regarding compliance with notice 

requirements); Sarko Decl. ¶¶ 65-66. 

Additionally, as set forth in greater detail in Section I, supra, Lead Counsel has spent 

considerable time since approval of the Settlement monitoring the Delphi bankruptcy, and Plan 

of Reorganization.  

e. Lead Counsel’s Lodestar Supports Their 20 Percent Fee Request. 

While the trend in the Sixth Circuit is to use the percentage-of-fund approach over the 

lodestar approach in common fund cases, it is not unusual for courts in the Sixth Circuit to check 

a percentage fee request against counsel’s lodestar.  This enables the court to determine the 

amount of the “lodestar multiplier” that the percentage recovery would provide.  See, e.g., In re 

                                                 
6 The Settlement Stipulation was amended October 31, 2007. 

Case 2:05-md-01725-GER     Document 454      Filed 09/16/2009     Page 20 of 34



 

14 

Cardizem, 218 F.R.D. at 533.  It is well established that where counsel assumes the risk of non-

payment, any lodestar calculation should include a “multiplier” that reflects this risk, the result 

achieved, the quality of representation, and the complexity and magnitude of the litigation.  In re 

Telectronics Pacing Sys., Inc., 137 F. Supp. 2d 1029, 1041 (S.D. Ohio 2001) (citing 3 HERBERT 

B. NEWBERG & ALBA CONTE, ON CLASS ACTIONS § 12.55 (3d ed. 1992); Rawlings, 9 F.3d at 

516).  Accordingly, courts within the Sixth Circuit routinely approve percentage-of-fund fee 

awards that equate to substantial multipliers.  See, e.g., Manners v. Am. Gen. Life Ins. Co., No. 

98-266, 1999 U.S. Dist. LEXIS 22880, at * 93 (M.D. Tenn. Aug. 11, 1999) (awarding multiplier 

of 3.8 and observing that “[t]his multiplier is well within the range of multipliers for similar 

litigations, which have ranged from 1-4 and have reached as high as 10.”).  

Over the four years the case has been pending, the total lodestar of Lead Counsel and 

other counsel who performed tasks at Lead Counsel’s direction is $4,865,411.62 ($3,821,807.37  

for Lead Counsel, and $1,043,604.25 for other counsel who performed tasks at Lead Counsel’s 

direction).  The Court’s 20% reserve for an attorneys’ fee award to Lead Counsel ($22.5 million, 

plus interest, excluding Taxes and accounting fees), amounts to $4,576,554.87 (20% of 

$22,882,774.00).7 Thus, the 20% fee requested by Lead Counsel would equate to a lodestar 

multiplier of just under 1, or a non-multiplier.  In light of the risks of the case, and a review of 

lodestar multipliers approved in other actions, a significantly higher lodestar multiplier would be 

appropriate here. 

In addition, Lead Counsel expects to dedicate additional hours to this litigation in 

connection with administration of the Settlement.  Sarko Decl. ¶ 85.  Consequently, the total 

                                                 
7 This calculation reflects the initial Gross Settlement Fund balance of $22.5 million, plus interest earned of  
$617,185.36, excluding Taxes and accounting fees paid of $234,411.00, which equals $22,882,774.00.  
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hours that will be expended by Lead Counsel in this case will be greater than the lodestar 

referenced herein, and, thus, the final multiplier will be correspondingly smaller.  Hence, for the 

reasons detailed above, the second Bowling factor supports the fee award sought by Lead 

Counsel in this case. 

3. Factor Three - Whether the Services Were Undertaken on a Contingent Fee 
Basis. 

Lead Counsel accepted this matter on a wholly contingent basis and they have received 

no compensation to date.  As recognized by Judge Posner, “[t]he lawyers for the class receive no 

fee if the suit fails.”  In re Cont’l Ill. Sec. Litig., 962 F.2d 566, 569 (7th Cir. 1992).  Counsel 

should be properly compensated for this risk, or else “systematic undercompensation” will 

undermine the viability of class action litigation.  Id.  Accordingly, courts uniformly hold that 

when recovery is contingent, a higher fee should be awarded than when counsel undertake no 

risk of non-payment.   E.g., Blum v. Stenson, 465 U.S. 886, 902 (1984) (Brennan, J., concurring) 

(“the risk of not prevailing, and therefore the risk of not recovering any attorney’s fees, is a 

proper basis on which a district court may award an upward adjustment to an otherwise 

compensatory fee.”); c.f. In re Cardizem, 218 F.R.D. at 533 (noting that counsel “undertook 

representation of the Class on a contingent fee basis, thus bearing the risk of recovery inherent in 

litigation, and expended millions of dollars in attorney time and expenses in their prosecution of 

[the] litigation over the past five years.”).   

Here, Lead Counsel took on a complex case involving an esoteric and rapidly developing 

area of law, and carried the risk for four years.  Accordingly, this factor also supports the fee 

award sought by Lead Counsel. 
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4. Factor Four - Society’s Stake in Rewarding Attorneys Who Produce Such 
Benefits in Order to Maintain an Incentive to Others. 

As discussed above, the Settlement provides valuable benefits to the Class that would not 

have been obtained without Lead Counsel’s efforts.  As the court noted in In re F&M Distribs., 

1999 U.S. Dist. LEXIS 11090, at *18, “[s]ociety’s stake in rewarding attorneys who can produce 

such benefits . . . counsels in favor of a generous fee. . . .”  Moreover, “[e]ncouraging qualified 

counsel to bring inherently difficult and risky but beneficial class actions like this case benefits 

society.”  In re Cardizem, 218 F.R.D. at 534.  This is particularly true here given the importance 

of protecting employees’ retirement savings through the vigorous enforcement of ERISA’s 

fiduciary standards on the one hand, and the tremendous investment required to undertake cases 

of this sort on the other.  Absent the courage of these named Plaintiffs and Lead Counsel’s 

capable guidance, the class participants would have likely recovered nothing.  Thus, this factor 

counsels in favor of the fee award requested by Lead Counsel in this case. 

5. Factor Five - The Complexity of the Litigation. 

Several courts have noted the high degree of complexity of ERISA class actions of this 

type.  See, e.g., In re Ikon Office Solutions, Inc. Sec. Litig., 209 F.R.D. 94, 104 (E.D. Pa. 2002) 

(noting the complexity and duration of litigation of similar breach of fiduciary duty claims, as 

well as the expense of litigation and risks of establishing liability and damages).  This case was 

highly complex and required litigation in multiple forums, including the Bankruptcy Court.  

The complexity and uncertainty in the law, combined with the discovery efforts 

undertaken and the vigorous defense, presented complicated factual, legal, and procedural issues 

all of which were successfully navigated by Lead Counsel.  See, e.g., Kogan, 193 F.R.D. at 504 

(finding that complexity factor weighed in favor of 33% fee where class action was “very 
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complex,” due to controlling law, substantial discovery, extensive motions practice, and the need 

for numerous experts).  Thus, the fifth Bowling factor supports the fee award requested here.  

6. Factor Six - The Professional Skill and Standing of Counsel Involved on Both 
Sides. 

Lead Counsel are highly experienced in complex ERISA and class action matters. Keller 

Rohrback L.L.P. has been and continues to be a pioneer in this area of law, and has served or is 

serving as Lead Counsel for classes in numerous leading ERISA breach of fiduciary class 

actions, including In re WorldCom, Inc. ERISA Litigation, In re Enron Corp. Securities and 

ERISA Litigation, In re Global Crossing, Ltd. ERISA Litigation, In re HealthSouth ERISA 

Litigation, In re Visteon Litigation, In re Household ERISA Litigation, Reinhart v. Lucent 

Technologies Inc., In re Williams Co. ERISA Litigation, In re CMS Energy ERISA Litigation, In 

re Goodyear ERISA Litigation, and In re Ford Motor Company ERISA Litigation, which is also 

pending in the United States District Court for the Eastern District of Michigan.  Lead Counsel 

also brought to this case its skill and resources in electronic document management and financial 

and forensic accounting analysis, as well as its skill monitoring the proceedings of the Delphi 

bankruptcy case.  Sarko Decl. ¶¶ 8, 9.  Furthermore, Liaison Counsel Jeffrey T. Meyers also has 

extensive relevant experience with complex litigation and provided important assistance in this 

case at the direction of Keller Rohrback.  Sarko Decl. ¶ 10. 

Lead Counsel demonstrated a high degree of skill and diligence in the preparation of this 

class action.  Sarko Decl. ¶¶ 8-75.  This case presented many risks, and was ably and vigorously 

defended by lawyers from high quality defense firms, and despite these challenges, Lead 

Counsel achieved an excellent result.  See Id. ¶¶ 67-69.  The prosecution of this case, thus, 

required a high degree of skill and dedication to bring the case to a successful close.  Thus, this 

final Bowling factor supports the fee award requested by Lead Counsel as well. 
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III.   REQUEST FOR REIMBURSEMENT OF EXPENSES 

It is well established in the Sixth Circuit that “[e]xpense awards are customary when 

litigants have created a common settlement fund for the benefit of a class.”  F&M Distribs., 1999 

U.S. Dist. LEXIS 11090, at *20.  “Under the common fund doctrine, class counsel is entitled to 

reimbursement of all reasonable out-of-pocket litigation expenses and costs in the prosecution of 

claims and in obtaining settlement, including expenses incurred in connection with...experts and 

consultants, travel and other litigation-related expenses.”  In re Cardizem, 218 F.R.D. at 535;  

see, e.g., 1 ALBA CONTE, ATTORNEY FEE AWARDS, § 2.19 (3d ed. 2004) (noting “[t]he equitable 

principle that all reasonable expenses incurred in the creation of a fund for the benefit of a class 

are reimbursable proportionately by those who accept benefits from the fund authorizes 

reimbursement of full reasonable litigation expenses as costs of the suit.”) (citing Trustees v. 

Greenough, 105 U.S. 527, 533 (1881)).   

Here, Lead Counsel and those firms which performed work approved by Lead Counsel 

have advanced or incurred $870,474.45 in expenses to date.  A breakdown of these unreimbursed 

expenses is contained in the supporting declaration submitted by Lead Counsel.  See Sarko Decl. 

¶¶ 82-83.  In light of the complex nature of this litigation, which required significant travel, 

computerized legal research, retention of highly qualified expert witnesses, and several 

mediation sessions with a highly capable and respected mediator, the expenses incurred were 

both reasonable and reasonably related to the interests of the Named Plaintiffs and the Class.  

Hence, Lead Counsel respectfully requests that the entire reserve of $750,000 for costs be 

awarded.  
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IV.   ALLOCATION OF ATTORNEYS’ FEE AWARD AND EXPENSES BY LEAD 
COUNSEL 

With the Court’s approval, Lead Counsel intends to allocate fees and expense awards to 

Lead Counsel, Liaison Counsel and the other Plaintiffs’ Counsel who performed work at the 

direction of Lead Counsel which Lead Counsel determines in its discretion to have directly 

contributed to the result obtained in the Settlement, taking into consideration each firm’s 

contribution to the prosecution of this matter, including the respective lodestar and cost advance 

amounts for the firms who performed work approved by Lead Counsel in this matter, as set forth 

in the Sarko Declaration.  

V.   CONCLUSION 

The attorneys’ fees requested by Lead Counsel will reasonably compensate them, and 

those firms who performed work approved by Lead Counsel for the risks assumed by Lead 

Counsel in this litigation, and the time and resources committed over several years in order to 

obtain the excellent result achieved in this case.  This request is also consistent with the Court’s 

January 11, 2008, Final Approval Order.  Thus, Lead Counsel respectfully request that the Court 

award: (1) attorneys’ fees in the amount of 20% of the cash Gross ERISA Settlement Fund 

($4,576,554.87); and (2) reimbursement of $750,000 in expenses, as reasonable and necessary 

expenses of litigation.  

A proposed Order is lodged herewith. 
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RESPECTFULLY SUBMITTED this 16th day of September, 2009. 

KELLER ROHRBACK L.L.P. 
 
By: /s/Lynn Lincoln Sarko   
Lynn Lincoln Sarko 
Gary A. Gotto 
Amy Williams-Derry 
Laura R. Gerber 
1201 Third Avenue, Suite 3200 
Seattle, WA 98101-3052 
(206) 623-1200 (Telephone) 
(206) 623-3384 (Facsimile) 
lsarko@kellerrohrback.com 
 
Lead Counsel for Plaintiffs 
 
Jeffrey T. Meyers (P34348) 
MORGAN & MEYERS PLC 
3200 Greenfield, Suite 260 
Dearborn, MI  48120-1802 
(313) 961-0130 (Telephone) 
(313) 961-8178 (Facsimile) 
 
Liaison Counsel for Plaintiffs 
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• Wilber H. Boies 

bboies@mwe.com 
• Patrick E. Cafferty 
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• Michael P. Coakley 

coakley@millercanfield.com, schultz@millercanfield.com, blanco@millercanfield.com 
• John P. Coffey 

sean@blbglaw.com 
• Timothy A. Duffy 

tduffy@kirkland.com, semorris@kirland.com 
• Robert N. Eccles 

beccles@omm.com 
• Michael J. Faris 

michael.faris@lw.com, chefiling@lw.com 
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bruce@mfishlaw.com 
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• Stuart M. Grant 

sgrant@gelaw.com, cmarks@gelaw.com 
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Hannah@blbglaw.com 
• Sean M. Handler 
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• William H. Jeffress, Jr. 
William.jeffress@bakerbotts.com 

• Clark C. Johnson 
cjohnson@stites.com, lwagner@stites.com 

• Steven W. Kasten 
skasten@mwe.com, gsullivan@mwe.com 

• Dennis J. Levasseur 
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• Bridget M. Moore 
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• Marc L. Newman 
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• Joseph E. Papelian 
Joseph.e.papelian@delphi.com 

• Michael G. Patillo, Jr. 
Michael.pattillo@bakerbotts.com 

• Debra B. Pevos 
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• Abraham Rappaport  
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• John W. Reale 
jreale@kirland.com 

• Nancy G. Ross 
Nross@mwe.com 

• James J. Sabella 
jsabella@gelaw.com 

• William A. Sankbeil 
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stern@sidley.com 
• Jane B. Stranch 

jbs@branstetterlaw.com, cbatey@branstetterlaw.com 
• Thomas J. Tallerico 

ttallerico@bodmanllp.com, kbooms@bodmanllp.com 
• Bruce L. Townley 

bruce@mfishlaw.com 
• James D. VandeWyngearde 

vandewyj@pepperlaw.com, kuschj@pepperlaw.com 
• Stephen F. Wasinger 
• sfw@sfwlaw.com, kfiema@kickhamhanley.com, swasinger@gmail.com 
• Christine E. Webber 

cwebber@cohenmilstein.com 
• Susan Whatley  

susanwhatley@nixlawfirm.com 
• Jill M. Wheaton 

jwheaton@kykema.com, chammond@dykema.com 
• Michael K. Yarnoff 

myarnoff@btkmc.com 
• John P. Zuccarini 

zuccarinis@aol.com, evan@esimon-law.com 
// 
// 
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and I hereby certify that I have mailed, via first-class U.S. mail, the foregoing documents to the 
following non-ECF participants: 

 
Arthur N. Abbey 
Abbey & Ellis 
212 E. 39th Street 
New York, NY 10016 
 
Attorney for Plaintiff Carolyn Hanners 
 

Eric J. Belfi 
MURRAY, FRANK & SAILER LLP 
275 Madison Avenue, Ste. 801 
New York, NY  10016 
 
Attorney for Plaintiff Vanessa Jones 
 

Gregory S. Bruch 
Foley & Ladner 
Washington Harbour, Suite 500 
3000 K. Street NW 
Washington, DC 20007-5109 
 
Attorney for Defendant BBK, Limited 
 

Regina M. Calcaterra 
BARRACK, RODOS & BACINE 
3300 Two Commerce Square 
2001 Market Street 
Philadelphia, PA  19103 
 
Attorney for Interested Party Government 
Employees Retirement System of the Virgin 
Islands, & Plaintiff Police and Fire 
Retirement System of the City of Detroit  
 

Joe R. Caldwell, Jr. 
Baker Botts 
1299 Pennsylvania Avenue, N.W. 
Washington, DC 20004-2400 
 
Attorney for Defendant J.T. Battenberg, III 
 

Travis E. Downs, III 
Coughlin, Stoia 
655 W. Broadway, Stuite 1900 
San Diego, CA 92101 
 
Attorneys for Plaintiff Shawn Dangerfield 
derivatively on behalf of Delphi Corp. 
 

Frederic S. Fox, Sr. 
KAPLAN FOX & KILSHEIMER LLP 
850 Third Avenue, 14th Floor 
New York, NY  10022 
 
Attorney for Plaintiff Policemens Annuity 
and Benefit Fund of Chicago 
 

Stanley Grossman 
POMERANTZ HAUDEK BLOCK 
GROSSMAN & GROSS LLP 
100 Park Avenue, 26th Floor 
New York, NY  10017 
 
Attorney for Interested Parties Chernofsky 
Family, & Louisiana District Attorneys' 
Retirement System 
 

Robert I. Harwood 
Wechsler Harwood 
488 Madison Avenue 
8th Floor 
New York, New York 10022 
 
Attorneys for Plaintiff Steven Kramer 
 

Christopher S. Hinton 
WOLD HALDENSTEIN ADLER FREEMAN 
& HERZ LLP 
270 Madison Avenue, Ste. 801 
New York, NY  10016 
 
Attorneys for Plaintiff Ira Gaines 
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Robert A. Izard 
Schatz & Nobel 
20 Church Street 
17th Floor 
Hartford, CT 06103 
 
Attorneys for Plaintiff Steven Kramer 
 

Dennis J. Johnson 
Johnson and Perkinson 
P.O. Box 2305 
1690 Williston Road 
South Burlington, VT 05403 
 
Attorney for Plaintiff Edward Hammer 
 

Brad S. Karp 
Paul, Weiss 
1285 Avenue of the Americas 
New York, NY 10019-6064 
 
Attorneys for Defendant JP Morgan Chase 
and Company formerly known as Bank One 

Christopher J. Keller 
LABATON SUCHAROW LLP 
140 Broadway 
New York, NY 10005 
 
Attorney for Plaintiff Nextra Investment 
Management S.G.R. S.p.A. 
 

Daniel F. Kolb 
Davis, Polk 
450 Lexington Avenue 
New York, NY 10017 
 
Attorneys for Defendant Deloitte and Touche, 
LLP 
 

Robert J. Kopecky 
Kirkland & Ellis 
200 e. Randolph Drive 
Chicago, IL 60601 
 
Attorney for Defendant General Motors 
Investment Management Corporation 

Leigh R. Lasky 
Lasky & Rifkind 
350 N. LaSalle Street 
Suite 1320 
Chicago, IL 60610 
 
Attorney for Plaintiff Frank J. Fosbre 
 

Bruce F. Rinaldi 
Cohen, Milstein 
1100 New York Avenue, N.W. 
500 West Tower 
Washington, DC 20005 
 
Attorney for Plaintiff Chris Glinka 
 

Michael E. Plunkett, Sr. 
847 W. Edgehill Road 
San Bernadino, CA 92405 
 
Attorney for Interested Party Michael E. 
Plunkett, Sr. 
 
 

Jacqueline Sailer 
Rabin & Peckel 
275 Madison Avenue 
34th Floor 
New York, NY 10016 
 
Attorney for Plaintiff Daniel Lazor 
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Samuel H. Rudman 
Lerach, Coughlin 
58 S. Service Road 
Melville, NY 11747 
 
Attorneys for Interested Party Institutional 
Funds 
 

Richard S. Schiffrin 
Grant & Eisenhofer P.A. 
1201 North Market Street 
Wilmington, DE 19801 
 
Attorney for Plaintiff Thomas Morrison 
 

Robert S. Scher 
Foley & Lardner 
90 Park Avenue 
New York, NY 10016 
 
Attorney for Defendant BBK, Limited 
 

David R. Scott 
Scott & Scott 
108 Norwich Avenue 
P.O. Box 192 
Cochester, CT 06415 
 
Attorney for Plaintiff Steven Willis 
 

Steven G. Schulman 
MILBERG LLP 
One Pennsylvania Plaza, 49th Floor 
New York, NY  10119-0165 
 
Attorney for Interested Party Institutional 
Investor Group  
 

Lee Squitieri 
Squitieri and Gearon 
35 E. 57th Street 
12th Floor 
New York, NY 10022 
 
Attorney for Clemie Hunter 
 

Evan J. Smith 
BRODSKY & SMITH, LLC 
Two Bala Plaza, Ste. 602 
Bala Cynwyd, PA  19004 
 
Attorney for Plaintiff Johnnie Cox 
 

Carl L. Stine 
WOLF POPPER LLP 
845 Third Avenue, 12th Floor 
New York, NY 10022 
 
Attorney for Plaintiff Robert Hillman 
 

Robert M. Stern 
O’Melveny & Meyers 
1625 Eye Street N.W. 
Washington, DC 20006 
 
Attorney for Defendant Alan S. Dawes 

Jean-Marc Zimmerman 
ZIMMERMAN, LEVI & KORSINSKY, LLP 
226 St. Paul Street 
Westfield, NJ 07090 
 
Attorney for Plaintiff Illinois Fund 
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William W. Wickersham 
ENTWISTLE & CAPPUCCI LLP 
280 Park Avenue 
26th Floor West 
New York, NY 10017 
 
Attorney for Interested Party Secure Trading 
Group, Incorporated  
 

 

 
 
 

/s/Lynn Lincoln Sarko  
Lynn Lincoln Sarko 
Keller Rohrback L.L.P. 
1201 Third Avenue, Suite 3200 
Seattle, WA 98101-3052 
(206) 623-1200 (Telephone) 
(206) 623-3384 (Facsimile) 
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Mollee Johnston

From: cmecfadmin@mied.uscourts.gov
Sent: Wednesday, September 16, 2009 12:51 PM
To: cmecfadmin@mied.uscourts.gov
Subject: Activity in Case 2:05-md-01725-GER Delphi Corporation Securities, Derivative and "Erisa" 

Litigation Memorandum

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND 
to this e-mail because the mail box is unattended.***NOTE TO PUBLIC ACCESS USERS*** 
Judicial Conference of the United States policy permits attorneys of record and parties in
a case (including pro se litigants) to receive one free electronic copy of all documents 
filed electronically, if receipt is required by law or directed by the filer. PACER access
fees apply to all other users.  To avoid later charges, download a copy of each document 
during this first viewing. However, if the referenced document is a transcript, the free 
copy and 30 page limit do not apply.
U.S. District Court
Eastern District of Michigan

Notice of Electronic Filing
The following transaction was entered  by Sarko, Lynn  on 9/16/2009 3:50 PM EDT and filed 
on 9/16/2009  

Case Name: Delphi Corporation Securities, Derivative and "Erisa" 
Litigation
Case Number: 2:05-md-1725 https://ecf.mied.uscourts.gov/cgi-bin/DktRpt.pl?207399 
 
Filer: Neal C. FolckIrene PolitoDon McEvoyKimberly Chase-OrrGreg BartellThomas Kessler
WARNING: CASE CLOSED on 03/18/2009 

Document Number: 454
Copy the URL address from the line below into the location bar of your Web browser to view
the document: Document: https://ecf.mied.uscourts.gov/doc1/09703773007?magic_num=41014234
&de_seq_num=1587&caseid=207399

Docket Text:
MEMORANDUM re [453] MOTION for Costs by Neal C. Folck, Thomas Kessler, Greg Bartell, 
Kimberly Chase-Orr, Don McEvoy, Irene Polito (Sarko, Lynn)
2:05-md-1725 Notice has been electronically mailed to:
Abraham Rappaport - MDL NOT ADMITTED                        rapplaw@yahoo.com

Amy C. Williams-Derry                                      awilliams-
derry@kellerrohrback.com, 
lgerber@kellerrohrback.com, mkjohnston@kellerrohrback.com, shugg@kellerrohrback.com

Andrew W. Stern                                               astern@sidley.com

Benjamin Hinerfeld - MDL NOT ADMITTED                        bhinerfeld@btkmc.com

Bradley E. Beckworth - MDL NOT ADMITTED                        bbeckworth@nixlawfirm.com, 
ivanab@nixlawfirm.com

Bridget M. Moore                                               
bridget.moore@bakerbotts.com

Bruce L. Townley                                             bruce@mfishlaw.com
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Cari C. Laufenberg                                          claufenberg@kellerrohrback.com

Christine E. Webber                                              cwebber@cohenmilstein.com

Clark C. Johnson                                             cjohnson@stites.com, 
lwagner@stites.com

Debra B. Pevos                                               dpevos@swappc.com

Dennis J. Levasseur                                           dlevasseur@bodmanllp.com, 
kjarvis@bodmanllp.com

Dennis M. Barnes                                              dbarnes@bsdd.com, 
bmorris@bsdd.com

Elwood S. Simon                                               esimon@esimon-law.com, 
evan@esimon-law.com

Frances Bivens                                              frances.bivens@dpw.com, 
ecf.ct.papers@dpw.com

Fred K. Herrmann                                            fkh@krwlaw.com, 
brm@krwlaw.com, ecf@krwlaw.com

Gary A. Gotto                                               ggotto@kellerrohrback.com

Gary S. Graifman - MDL Non Admitted                         ggraifman@kgglaw.com

Hannah Greenwald                                           Hannah@blbglaw.com

Howard T. Longman - MDL NOT ADMITTED                          tsvi@aol.com, 
ssbny@aol.com

J. Brian McTigue                                             bmctigue@mctiguelaw.com, 
dbond@mctiguelaw.com

James D. VandeWyngearde                                      vandewyj@pepperlaw.com, 
kuschj@pepperlaw.com

James J. Sabella                                             jsabella@gelaw.com

Jane B. Stranch                                             jbs@branstetterlaw.com, 
cbatey@branstetterlaw.com

Jeffrey J. Angelovich - MDL NOT ADMITTED                       jangelovich@npraustin.com, 
bethgoodman@nixlawfirm.com

Jill M. Wheaton                                             jwheaton@dykema.com, 
chammond@dykema.com

John P. Zuccarini                                           zuccarinis@aol.com, 
evan@esimon-law.com

John Patrick Coffey                                              sean@blbglaw.com

John W. Reale                                               jreale@kirkland.com
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Joseph E. Papelian                                            joseph.e.papelian@delphi.com

Lynn L. Sarko                                               lsarko@kellerrohrback.com

Marc L. Newman                                              mln@millerlawpc.com, 
asl@millerlawpc.com, jns@millerlawpc.com

Matthew J. Lund                                                lundm@pepperlaw.com, 
mondah@pepperlaw.com

Michael G. Pattillo                                          , Jr  
michael.pattillo@bakerbotts.com

Michael J. Faris                                               michael.faris@lw.com, 
chefiling@lw.com

Michael K. Yarnoff                                             myarnoff@btkmc.com

Michael P. Coakley                                             coakley@millercanfield.com,
blanco@millercanfield.com, schultz@millercanfield.com

Nancy G. Ross                                                nross@mwe.com

Pamela Geller  bruce@mfishlaw.com

Patrick E. Cafferty                                            
pcafferty@caffertyfaucher.com, 
pecafferty@aol.com

Robert N. Eccles                                              beccles@omm.com

Ron Kilgard                                             rkilgard@krplc.com

Sara L. Madsen                                              slmadsen@locklaw.com, 
crbaehman@locklaw.com, khriebel@locklaw.com, rmmorton@locklaw.com

Scott T. Seabolt                                             sseabolt@foley.com

Sean M. Handler                                             ecf_filings@btkmc.com, 
shandler@btkmc.com

Sherrie R. Savett                                              ssavett@bm.net

Stephen F. Wasinger                                            sfw@sfwlaw.com, 
kfiema@kickhamhanley.com, swasinger@gmail.com

Steven W. Kasten                                              skasten@mwe.com, 
gsullivan@mwe.com

Stuart Baskin                                              sbaskin@shearman.com, 
bpolovoy@shearman.com, parth.chanda@shearman.com

Stuart M. Grant                                               sgrant@gelaw.com, 
cmarks@gelaw.com

Susan Whatley - MDL NOT ADMITTED                          susanwhatley@nixlawfirm.com
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Thomas J. Tallerico                                           ttallerico@bodmanllp.com, 
kbooms@bodmanllp.com

Timothy A. Duffy                                               tduffy@kirkland.com, 
semorris@kirkland.com

Wilber H. Boies                                               bboies@mwe.com

William A. Sankbeil                                            was@krwlaw.com, 
cjv@krwlaw.com

William H. Jeffress                                          , Jr  
william.jeffress@bakerbotts.com
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Abbey & Ellis
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New York,  NY 10016
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Paul, Weiss
1285 Avenue of the Americas
New York,  NY 10019-6064
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Cohen, Milstein,
1100 New York Avenue, N.W.
500 West Tower
Washington,  DC 20005

Carl L. Stine                                             
Wolf, Popper,
845 Third Avenue
12th Floor
New York,  NY 10022

Christopher J. Keller - MDL NOT ADMITTED                         
Labaton, Scharow
100 Park Ave
12th Floor
New York,  NY 10017

Christopher S. Hinton - MDL NOT ADMITTED                         
Wolf, Haldenstein
270 Madison Ave
Suite 801
New York,  NY 10016

Daniel F. Kolb                                              
Davis, Polk,
450 Lexington Avenue
New York,  NY 10017

David R. Scott                                             
Scott & Scott
108 Norwich Avenue
P.O. Box 192
Colchester,  CT 06415

Dennis J. Johnson                                           
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Johnson and Perkinson
P.O. Box 2305
1690 Williston Road
South Burlington,  VT 05403

Eric J. Belfi                                             
Murray, Frank,
275 Madison Avenue
Suite 801
New York,  NY 10016

Evan J. Smith                                             
Brodsky & Smith
11 Bala Avenue
Suite 39
Bala Cynwyd,  PA 19004

Frederic S. Fox                                               
Kaplan, Fox,
850 Third Avenue
14th Floor
New York,  NY 10022

Gregory S. Bruch - MDL NOT ADMITTED                          
Foley & Lardner
Washington Harbour, Suite 500
3000 K Street NW
Washington,  DC 20007-5109

Jacqueline Sailer                                            
Rabin & Peckel
275 Madison Avenue
34th Floor
New York,  NY 10016

Jean-Marc Zimmerman - MDL NOT ADMITTED                      
Zimmerman & Levi
226 St. Paul Street
Westfield,  NJ 07090

Joe R. Caldwell                                          , Jr
Baker Botts
1299 Pennsylvania Avenue, N.W.
Washington,  DC 20004-2400

Lee Squitieri                                         
Squitieri and Fearon
32 E. 57th Street
12th Floor
New York,  NY 10022

Leigh R. Lasky - MDL NOT ADMITTED                          
Lasky & Rifkind
350 N. LaSalle Street
Suite 1320
Chicago,  IL 60610

Lyan Phillips
Irell & Manella LLP
840 Newport Center Dr.
Suite 400
Newport Beach,  CA 92660

Michael E Plunkett, Sr
847 W Edgehill Road
San Bernardino,  CA 92405
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Barrack, Rodos
3300 Two Commerce Square
2001 Market Street
Philadelphia,  PA 19103

Richard S. Schiffrin                                         
Schiffrin,  Barroway,
280 King of Prussia Road
Radnor,  PA 19087

Robert A. Izard - MDL NOT ADMITTED                          
Schatz & Nobel
20 Church Street
17th Floor
Hartford,  CT 06103

Robert I. Harwood                                           
Wechsler Harwood
488 Madison Avenue
8th Floor
New York,  NY 10022

Robert J. Kopecky                                           
Kirkland & Ellis
200 E. Randolph Drive
Chicago,  IL 60601

Robert M. Stern - MDL NOT ADMITTED                          
O'Melveny & Meyers
1625 Eye Street N.W.
Washington,  DC 20006

Robert S. Scher - MDL NOT ADMITTED                          
Foley & Lardner
90 Park Ave
New York,  NY 10016

Samuel H. Rudman                                            
Lerach, Coughlin,
58 S. Service Road
Melville,  NY 11747

Stanley M. Grossman                                          
Pomerantz, Haudek,
100 Park Avenue
26th Floor
New York,  NY 10017

Steven G. Schulman                                          
Milberg, Weiss,
One Pennsylvania Plaza
49th Floor
New York,  NY 10119-0165

Travis E. Downs - MDL NOT ADMITTED                          , III
Coughlin, Stoia,
655 W. Broadway
Suite 1900
San Diego,  CA 92101

William W. Wickersham                                        
Entwistle & Cappucci
280 Park Avenue
26th Floor West
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