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THE HONORABLE MARSHA J. PECHMAN

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

GARY BUUS, et al., individually and on behalf
of all others similarly situated,

No. 07-CV-00903 MJP
Plaintiffs, :

LOESER IN SUPPORT OF
PLAINTIFFS’ MOTION FOR FEES
AND COSTS

V.

)
)
)
)  DECLARATION OF DEREK W.
)
WAMU PENSION PLAN, et al., )
)
)

Defendants.

I, Derek W. Loeser, declare pursuant to the penalties of perjury under 28 U.S.C. § 1746
as follows: ‘
I. INTRODUCTION

1. I am a Partner at Keller Rohrback L.L.P., counsel for Named Plaintiffs Gary
Buus, Bryan Buck, Sidney John Flor, Kellie Plumb, Thomas Schoenleber and Audrey
Schulman, Margaret Weber, (hereinafter, “Plaintiffs” or “Named Plaintiffs”), and appointed
Lead Counsel for the certified Class. I have been personally involved in all phases of this
litigation and provide this declaration based on my personal knowledge of the matters stated
herein.

2. I submit this declaration in support of Plaintiffs’ Amended Motion And
Memorandum For Award Of Attorneys’ Fees, Expenses, And Case Contribution Awards (“Fees

and Costs Motion”).
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3. The purpose of this declaration is to provide additional information in support of
the attorneys’ fees and costs described in the Fees and Costs Motion.

II. ADDITIONAL FEE AND RATE INFORMATION

4. As indicated previously in the Declaration of Lynn L. Sarko in Support Of
Motion For Plan Of Allocation And Award Of Attorneys’ Fees, Expenses, And Case
Contribution Award, the hourly rates charged by Lead Counsel in this case, between $300 and
$740 per hour, are Keller Rohrback’s usual and customary hourly rates for the work performed
for non-contingency fee clients and in other ERISA class action and complex financial cases.

5. Keller Rohrback is a Seattle-based firm, with offices in Phoenix and New York,
and its rates are in line with the rates charged by other Seattle-based firms, and firms with
substantial offices in Seattle that also represent clients in major class action and complex
financial cases in districts across the country as demonstrated by public information and filings.

6. General rate information for many major law firms is provided in the Annual
Attorney Billing Survey, National Law Journal (2009), excerpts of which are attached as Ex A.
According to the 2009 Survey, the rates of Seattle-based firms Perkins Coie LLP, and Davis
Wright Tremaine LLP are between $195 and $815 per hour, and $210 and $775 per hour,
respectively. The rates of Dorsey & Whitney LLP, which has a significant presence in Seattle,
are between $165 and $795 per hour.

| 7. In addition, rate information for many major law firms is available in
ba}xkruptcy—coun fee requests, including, in the WaMu bankruptcy filed in the United States
Bankruptcy Court for the District of Delaware in Case No. 08-12220 (“Chapter 1 1 Case”).

8. For example, in a 2010 request for payment of fees by Perkins Coie, the/firm
reported rates between $305 and $860 per hour. See Summ. of Sixteenth Monthly Appl. of
Perkins Coie for Compensation for Services Rendered and Reimbursement of Expenses as
Special Counsel to Debtors and Debtors in Possession at 3-4, In re Washington Mutual, No. 08-

12229 (Bankr. D. Del, Mar. 15, 2010).
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9. In a 2009 fee request by Davis Wright Tremaine LLP in the Chapter 11 case, the
firm reported rates between $325 and $780 per hour. See Summ. of Seventh Monthly Appl. of
Davis Wright Tremaine LLP for Allowance of Compensation for Services Rendered and for
Reimbursement of Expenses as Special Counsel to the Debtors and Debtors in Possession at 4,
In re Washington Mutual, No. 08-12229 (Bank. D. Del, June 8, 2009).

10.  In a 2010 request for payment of fees by Wilson Sonsini Goodrich & Rosati,
another firm with a significant presence in Seattle, the firm reported litigation rates between
$290 and $795 per hour. See First Monthly Appl. of Wilson Sonsini Goodrich & Rosati as
Special Counsel for the Debtors, for Allowance Of Compensation and For Reimbursement of
Expenses at 2-4, In re MES Int’l, No. 09-14109 (Bankr. D. Del, Mar. 3, 2010)

11. A 2009 feé request in the Chapter 11 case by Weil Gotshal & Manges LLP,

‘ which represented Washington Mutual, Inc., the debtor, in connection with the Buus Litigation,
shows litigation rates between $355 and $925 per hour. See Tenth Monthly Appl. of Weil,
Gotshal & Manges LLP, as Attys. for the Debtors, for Allowance of Compensation for
Professional Services Rendered and Reimbursement of Expenses Incurred at iii-iv, In re
Washington Mutual, No. 08-12229 (Bank. D. Del, Dec. 10, 2009).

12. The Defendants in the Buus action were represented by Sidley Austin LLP, a
Chicago-based firm with extensive experience in complex ERISA cases (Davis Wright
Tremaine served as local counsel for Defendants). A recent bankruptcy fee request filed by
Sidley Austin LLP shows rates between $250 and $875 per hour for litigation work. See
Seventeenth Monthly Fee Appl. of Sidley Austin LLP for Compensation for Services Rendered
and Reimbursement of Expenses as Counsel to the Debtors and Debtors in Possession for the
period May 1, 2010 to May 31, 2010, In re Tribune Co., et. al, No. 08-13141 (Bankr. D. Del.
Oct. 22, 2010). | |

13.  The following chart summarizes this general rate information in the following

order: Keller Rohrback’s rates; rates of other Seattle firms and firms with an office in Seattle
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that serve as counsel in large-scale, complex litigation; rates of other major firms that worked
on the Buus matter. The chart is based on the lowest and highest rates.stated in the above-

described publicly available materials.

Midpoint .

Firm Low High Rate
Keller Rohrback LLP $300 $740 $520
Davis Wright Tremaine LLP | $210 $780 $495
Perkins Coie LLP $195 $860 $528
Wilson Sonsini Goodrich & '

Rosati $290 $795 $543
Dorsey & Whitney LLP $165 $795 $480
Sidley Austin LLP $250 $875 $563
Weil Gotshal & Manges LLP | $355 $925 $640

14.  Keller Rohrback’s rates have been approved in complex and class action cases in
this district and beyond, and in ERISA class action cases throughout the country. By way of
example, between 2009 and 2010, district courts granted final approval and awarded fees to
Keller Rohrback LLP based on the firm’s then current rates in several ERISA class action cases.
See, e.g., Joint Decl. of Lynn L. Sarko et al. in Supp. of Mot. for Final Approval of Class Action
Settlement and Request for Fees at Ex. F, In re Xerox Corp. ERISA Litig., No. 02-1138 (D.
Conn. Mar. 24, 2009) (listing attorneys’ rates between $245 and $650); Order Granting Pls.’
Mot. for Award of Att’ys Fees at 2, In re Xerox, No. 02-1138 (D. Conn. Apr. 14, 2009); Joint
Decl. of Lynn L. Sarko et al. in Support of Mot. for Final Approval of Class Action Settlement
and Mot. for Att’ys Fees at Ex. J, In re Merrill Lynch & Co., Inc. Sec., Derivative and ERISA
Litig., No. 07-9633 (S.D.N.Y. June 26, 2009) (listing attorneys’ rates between $265 and $675);
Order Granting Counsel’s Mot. for an Award of Att’ys Fees, In re Merrill Lynch, No. 07-9633,
2009 WL 2407551, at *1 (S.D.N.Y. Aug. 4, 2009); Decl. of Lynn L. Sarko in Supp. of Mot. for
Award of Att’ys Fees at Ex. C, Alvidres v. Countrywide Fin. Corp., No. 07-5810 (C.D. Cal. Oct.
26, 2009) (listing attorneys’ rates between $310 and $695); Final Order and Awarding Att’y Fees
at 5, 6, Countrywide, No. 07-5810 (C.D. Cal. Nov. 16, 2009); Joint Decl. of Derek W. Loeser et
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al. in Support of Lead Plaintiffs’ Mot. for Final Approval of Class Action Settlement and Mot.
for Att’ys Fees at Ex. C, In re State Street Bank And Trust Co. ERISA Litig., No. 07-8488
(S.D.N.Y. Jan. 27, 2010) (listing attorneys’ rates between $300 and $740); Order Granting Lead
Counsel’s Appl. for Att’y Fees at 2, In re State Street, No. 07-8488 (S.D.N.Y. Feb. 19, 2010);
Decl. of Mark A. Griffin in Support of Award of Att’ys Fees and Costs at 2, Pelletz v.
Weyerhaeuser Co., No. 08-0334 (W.D. Wash. Dec. 4, 2008) (listing attorneys’ rates between
$415 and $660); Weyerhaeuser, 592 F. Supp. 2d 1322, 1327 (W.D. Wash. 2009) (awarding
attorneys’ fees at listed rates).

15.  Keller Rohrback rates are also comparable to rates charged by counsel with
special expertise in complex ERISA, financial and other class action litigation. The rates
charged by counsel who specialize in large-scale, complex ERISA cases are relevant “because
ERISA cases involve a national standard, and attorneys practicing ERISA in the Ninth Circuit
tend to practice in different districts. Furthermore, ERISA cases are often considered to be
complex, ERISA plaintiff cases are often undesirable, and Plaintiff's attorneys possess
extensive experience in ERISA law.” Mogck v. Unum Life Ins., 289 F. Supp. 2d 1181 (S.D. Ca.
2003); McAfee v. Metro. Life Ins. Co., 625 F. Supp. 2d 956, 975 (E.D. Ca. 2008) (“ERISA
cases involve a national standard.”); Welch v. Metro. Life Ins. Co., 480 F.3d 942, 946(9th Cir.
2007)(“Billing rates should be established by reference to the fees that private attorneys of an
ability and reputation comparable to that of prevailing counsel charge their paying clients for
legal work of similar complexity.”).

16. Attached hereto as Exhibits B & C are declarations from two prominent ERISA
attorneys, Marc Machiz and Jeffrey Lewis, who serve as lead and co-lead counsel in complex
ERISA cases throughout the country. As set forth in their declarations, attorney rates charged
by Mr. Machiz’s firm, Cohen Milstein Sellers & Toll PLLC, range between $400 and $710 per
hour. Likewise, attorney rates charged by Mr. Lewis’ firm, Lewis, Feinberg, Lee, Renaker &

Jackson P.C, range between $300 and $750 per hour.
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17.  As also set forth in Messrs. Machiz’s and Lewis’ declarations, they each are
familiar with the work performed by Keller Rohrback, and acknowledge the special skill and
experience of Keller Rohrback in ERISA class action litigation.

III. ADDITIONAL CASE MANAGEMENT AND COST INFORMATION

18. Keller Rohrback sought to litigate the Buus matter effectively. In the Fees and
Costs Motion, Lead Counsel indicated that it had expended a total of 10,395.62 attorney and
professional hours litigating this case. Attached as Exhibit D is a spreadsheet indicating by
month the work that was performed by Lead Counsel.

19. Of the 10,395.62 hours, 6,652.90 hours were performed by attorneys. Of this
amount 76.3 % was performed by four attorneys: Partner Derek Loeser (9.5%); Partner Amy
Williams-Derry (12.2%); Associate Karin Swope (33.1%); and Associate Gretchen Obrist
(21.45%).

20. Of the 20 depositions, 10 were attended by one Keller Rohrback attorney, 5 by
two attorneys, and 5 by three attorneys. Where three attorneys billed to a single deposition,
these depositions were taken in Keller Rohrback’s offices, and only two attorneys were present
at any one time over the course of these two-day depositions. In most instances where more
than one Keller Rohrback attorney attended a deposition, the deposition was taken by a firm
associate.

21.  Keller Rohrback charged $0.10 per page for black/white copies and $0.70 per
page for color copies. This billing rate was set to partiaHy recoup the costs of laﬁor, paper, copy
machine lease payments, and other overhead costs directly attributable to making copies. The
firm does not make a profit on the internal copy charges. For large copy projects, Keller
Rohrback sends the copy projects to outside vendors to make copies. The lowest rate that we
pay for such copying services varies between $0.12 and $0.20 for black/white 8.5x11 copies.
For color copies, we are charged either $0.99 (8.5x11) or $1.98 (11x17). The actual amounts

paid to outside vendors for copies on the matter were billed to this matter.
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22.  The firm only charged out of pocket costs for its Westlaw and Lexis usage. To
determine the out of pocket costs for Westlaw, my firm’s librarian logged onto Westlaw’s
QuickView+ vsystem, which is an online tool that can be used to track all Westlaw usage in the
firm. For each month in which there were charges in the Buus case, she went to the “Create
Report” screen, selected the month’s data to download into an Excel file and chose the “Apply
Special Pricing” option. The librarian then clicked on “Submit,” and on the next screen, “Select
Special Pricing Report Options,” she entered the applicable “monthly fixed amount” which is the
flat rate amount Keller Rohrback paid pursuant to its Westlaw contract. The “monthly fixed
amount” and the amount of our firm’s usage are used by QuickView+ to calculate the discount
we receive on Westlaw’s retail costs as listed in the spreadsheet. Each monthly QuickView+
report that the librarian downloaded included usage for multiple client matter numbers for those
months. She copied the Buus usage from each month and created a report that would show only
the Buus usage. The librarian determined the Buus usage by the client matter number or
description entered by users. A copy of the report prepared by the librarian is available upon
request.

23. A similar process was followed with regard to Lexis billing, whereby the total
amount for which Lead Counsel has sought reimbursement equals the actual out of pocket costs
incurred by the firm for Lexis billings pertaining to the Buus litigation. A copy of this report
prepared by the librarian is available upon request.

24.  With regard to travel expenses, firm policy is t0 purchase refundable coach air-
fares. The firm generally purchases refundable coach tickets because travel plans change
regularly, and it is more economical to pay for a refundable ticket than it is to incur cancellation
fees repeatedly for tickets on multiple airlines. The firm allows attorneys to upgrade to
business class if such upgrades are at no extra cost, or if the attorney personally pays the
additional cost. Where a business class ticket is cheaper than the refundable coach fare, the

firm may purchase the business class ticket. In this case, the firm purchased 19 round-trip
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airfare tickets, for a total expense of $11,465.97. The average ticket price was $603.00. Of

these 19 tickets, one business class ticket was purchased; however, it was less expensive than

the then-available non-refundable coach fare. Nonetheless, based on the Court’s recent

comments regarding first class airfare in the WaMu MDL cases, Lead Counsel will reduce its

request for costs by the total cost of this ticket ($609.50).

25.  This complex ERISA class action required several experts. The rates charged by

experts retained by Keller Rohrback, and the hours billed by each are as follows:

Expert Hourly Fee Hours Billed Total Billed
Mr. Poulin $450 152 $68,400.00
Poulin associate $200.00 445 $8,900.00
Ms. Stygall $250 89 $22,250.00
Tsongas Litigation $85-$450 28 $9,998.75
Consulting

26.  For reference, the rates charged by defense experts and the hours billed by each

are as follows:

Expert Hourly Fee Hours Billed Total Billed
Mr. Gopen $700 100.00 $70,000.00
Mr. Klinck $545 89.75 $48,913.75

DATED this 27th day of October, 2010, in Seattle, Washington.

/s/ Derek W. Loeser

Derek W. Loeser
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CERTIFICATE OF SERVICE
I hereby certify that on October 27, 2010, I electronically filed the foregoing with the
Clerk of the Court using the CM/ECF system, which will send notice of such filing to all known
counsel of record, listed below:
Ladd B. Leavens, Fred B. Burnside, Anne E. Rea, Danielle J. Carter and Rachel Blum
Niewoehner. |
DATED this 27th day of October, 2010.

s/ Derek W. Loeser

Derek W. Loeser

KELLER ROHRBACK L.L.P.
1201 3rd Avenue, Suite 3200
Seattle, WA 98101

Tel: (206) 623-1900

Fax: (206) 623-3384

dloeser @kellerrohrback.com
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THE HONORABLE MARSHA J. PECHMAN

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

GARY BUUS, et al., individually and on behalf )

of all others similarly situated, )
)  No. 07-CV-00903 MJP
Plaintiffs, )
)  DECLARATION OF MARC L.
V. )  MACHIZ IN SUPPORT OF
)  PLAINTIFFS’ MOTION FOR FEES
WAMU PENSION PLAN, et al,, "}y  AND COSTS
)
)

Defendants.

I, Marc I. Machiz, declare pursuant to the penalties of perjury under 28 U.S.C. § 1746 as
follows:

1. I am a partner at Cohen Milstein Sellers & Toll PLLC (“Cohen Milstein™), and I
have worked extensively with lawyers at Keller Rohrback L.L.P. (“Keller Rohrback”) on large-
scale ERISA class action cases, including, among others, Lynn Sarko, Derek Loeser and Karin
Swope.

2. I am the head of Cohen Milstein’s employee benefits practice. My firm has
appeared as counsel in numerous prominent ERISA cases, often with Keller Rohrback.
Examples of ERISA cases in which my firm has served in a leadership position (usually lead,
co-lead or appointed class counsel) include: In re Dynegy, No. 02-3076, slip op. (S.D. Tex. Dec.
10, 2004) (settlement of employer stock case co-lead with Keller Rohrback); In re Williams Cos.
ERISA Litigation, No. 02- 153, slip op. (N.D. Okla. Nov. 16, 2005) (settlement of employer

stock case court appointed Associate Counsel to Keller Rohrback); Hargrave v. TXU, No. 02-

DECLARATION OF MARC 1. MACHIZ IN SUPPORT OF
PLAINTIFFS’ MOTION FOR FEES AND COSTS
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2573, slip op. (N.D. Tex. Mar. 25, 2008) (settled employer stock case as Class Counsel);
Wagener, et. al., v. SBC Pension Benefit Plah Non-Bargained Program, No. 03-769 (D.D.C. Jan.
23, 2009) (as one of two Class Counsel, settled benefit calculation dispute on behalf of early
retirees); Mehling v. New York Life Ins. Co., No. 99- 5417, 248 F.R.D. 455 (E.D. Pa. Mar. 4,
2008) (settled excessive service provider fee case as one of three Class Counsel); Banyai v.
Mazur, U.S. Dist. LEXIS 93595 (S.D.N.Y. Nov. 18, 2008) (as one of two Class Counsel, settled
a case involving alleged misappropriation of plan assets); Zhu v. The Fujitsu Group 401(k) Plan,
2005 U.S. Dist. LEXIS 5134 (N.D. Cal. Mar. 18, 2005) (as Class Counsel with Keller Rohrback,
settled a case involving vesting violations); Simpson v. Fireman's I und Insurance Company, No.
C05-00225 CW (N.D. Cal. Mar. 19, 2008) (as one of two Class Counsel settled ERISA Section
510 case alleging employer interference with benefits); Stoffels v. SBC Comme’n, Inc., 555 F.
Supp. 2d 754 (W.D. Tex. 2008) (as Class Counsel, prevailed in phase one trial on the merits
establishing pensions plan status of telephone concession); Beam v. HSBC Bank USA, slip op.
No. 02- 0682E (W.D.N.Y. Nov. 21, 2005) (as sole Class Counsel settled ESOP stock valuation
case as Class Counsel; Redington et al. v. The Goodyear Tire and Rubber Company, 2008 U.S.
Dist. LEXIS 64639 (N.D. Ohio Aug. 22, 2008) (case challenging cut-backs in retiree health
benefits in which Cohen Milstein as sole Class Counsel negotiated the terms of a $1 billion
dollar settlement for a class of 30,000 retirees and dependents); Walsh v. Marsh & McLennan,
No. 01- 8157 (S.D.N.Y.) (as Class Counsel with Keller Rohrback settled a company stock case
for $35 million); In re: Merck & Co., Inc. Securities, Derivative & “ERISA” Litigation, No.
3:05-01151-SRC (D.N.].) Recently, Cohen Milstein was appointed ERISA Counsel in In re:
Beacon Associates Litigation, No. 09-0777 (S.D.N.Y.), a consolidated ERISA and Securities
action involving investments with Bernard Madoff and, in Hans v. Tharaldson et al., No. 05-
00115 (D.N.D.), Cohen Milstein was appointed Class Counsel to the class of former employee
participants in an ESOP case where Keller Rohrback was appointed Class Counsel to the class of

current employee participants.
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3. Cohen Milstein also frequently represents Fiduciary Counselors, Inc., a
professional independent fiduciary, in its capacity as a fiduciary for employee benefit plans in
evaluating the fairness of both securities and ERISA class action settlements. This work is
undertaken on an hourly fee for service basis at the firm’s posted hourly rates.

4. I have over thirty yeais of experience in ERISA litigation. I joined the Plan
Benefits Security Division of the Office of the Solicitor of the U.S. Department of Labor
(“DOL”) as a trial attorney in 1978, and (but for a two-year hiatus) practiced there until 2000, at
which time I was the Associate Solicitor, heading the Division. As Associate Solicitor, I was the
DOL’s chief ERISA lawyer charged with responsibility for all enforcement litigation brought by
the Secretary of Labor under ERISA and was responsible for all legal advice under the statute
provided to the Pension and Welfare Benefits Administration (now Employee Benefits Security
Administration), which administers Title I of ERISA.

5. I am a Charter Fellow of the American College of Employee Benefits Counsel, a
frequent speaker on ERISA issues for the ABA, ALI-ABA, PLI, and private seminars, and have
served as plaintiffs’ co-chair of a subcommittee of the Employees Benefits Committee of the
ABA's Labor Section. I am also a member of the BNA Pension and Benefits Reporter Advisory
Board and have authored several articles including: Understanding DOL’s New Class Exemption
for the Release of Claims and Extensions of Credit in Connection with Litigation, Pension &
Benefits Reporter, Vol. 31, No. 2, Jan., 2004; and ESOPS, ERISA, and Employer Stock: A
Litigator's Approach, ATLA Commercial Litigation Section Newsletter, Volume 7, Number 3
(Spring/Summer 2001).

6. ERISA litigation is a highly specialized area of the law. The bar is relatively
small with a small number of firms that are capable of handling large-scale complex ERISA
class actions. While many firms compete for leadership positions in certain types of ERISA
cases (such as company stock cases — an area of ERISA practice where Keller Rohrback has

been an early and dominant participant), in my expetience only a small number of firms have the

DECLARATION OF MARC 1. MACHIZ IN SUPPORT OF
PLAINTIFFS’ MOTION FOR FEES AND COSTS
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expertise necessary to competently oppose defense firms with large, well-funded ERISA practice
groups, as well as a proven commitment to the development of ERISA law. I count Keller
Rohrback among a handful of the best firms that practice in this area who handle class actions.
Keller Rohrback’s attorneys know the law well, produce high quality work and obtain excellent
results. In addition, Keller Rohrback is often asked by public interest groups, such as the
Pension Rights Center, and the National Employment Lawyers Association (“NELA”) to prepare
amicus briefs on their behalf in connection with appeals to circuit courts and the United States
Supreme Court on important ERISA issues. See, e.g., Brief for National Employment Law
Ass’n as Amici Curiae Supporting Plaintiffs, 4mara v. CIGNA Corp., 348 F. App’x 627 (2d Cir.
2009) (No. 08-3388), 2009 WL 3199061, cert. granted, 130 S. Ct. 3500 (U.S. June 28, 2010);
Brief of the Pension Rights Center et al. as Amicus Curiae in Support of Plaintiffs-Appellees,
Spano v. The Boeing Co., No. 09-3018, Beesley v. Int’l Paper Co., No. 09-3001 (7th Cir. Dec.
14,2009). This demonstrates the regard in which Keller Rohrback is held in the employee
benefits community.

7. ERISA class actions tend to be complex and expensive. The law is often unclear,
and varies significantly among the circuits. Consequently, ERISA cases, in particular large class
cases, tend to be highly risky and, thus, often not pursuéd by otherwise qualified counsel. This
state of affairs applies with particular force to ERISA cash balance plan litigation. Even among
the “ERISA firms,” only a small number have chosen to undertake the significant challenges that
these cases present. The legal issues are exceedingly complex — involving among other
conundrums, the actuarial provisions of the statute — and the stakes high. After careful study, my
own firm determined to avoid the area. Over the past several years, the law has turned decidedly
in favor of the Defendants on one of the central claims in cash balance litigation — age
discriminatio‘n _ as a result of several circuit court decisions. Claims pertaining to allegedly
defective 204(h) notices issued in connection with cash balance plan conversions have had

mixed results at best. Keller Rohrback’s ability to resolve the Buus case favorably is a testament

DECLARATION OF MARC I. MACHIZ IN SUPPORT OF
PLAINTIFFS’ MOTION FOR FEES AND COSTS
(07-CV-00903 MIP) Page - 4




o N ™

K=

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 2:07-cv-00903-MJP Document 283-2 Filed 10/27/10 Page 6 of 6

to their abilities as ERISA counsel and their commitment to developing the law for the benefit of
employees and retirees.

8. I have reviewed the settlement approval papers and the fee petition filed by Keller
Rohrback in this case. According to the fee petition, Keller Rohrback's hourly rates for attorneys
ranged between $300 and $740/per hour. These rates are in line with the rates charged by Cohen
Milstein and other firms that have special expertise in large-scale complex ERISA cases. My
current hourly rate is $710 per hour, and the rates charged by Cohen Milstein for large-scale
complex ERISA attorney work range between $400 and $710 per hour. I believe that Keller
Rohrback’s rates are reasonable given their expertise in this highly specialized area of the law,
and the high quality of their work. y / / / / " /9,('/!

DATED this 26th day of October, 2010, in /m 2 “{}”ﬂ-/ 6/ / A

7
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THE HONORABLE MARSHA J. PECHMAN

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

GARY BUUS, et al., individually and on behalf)

of all others similarly situated,
No. 07-CV-00903 MJP
Plaintiffs,
DECLARATION OF JEFFREY LEWIS
V. IN SUPPORT OF PLAINTIFFS’

MOTION FOR FEES AND COSTS
WAMU PENSION PLAN, et al.,

S N Nt e N N e

Defendants.

I, Jeffrey Lewis, declare pursuant to the penalties of perjury under 28 U.S.C. § 1746 as
follows:

1. INTRODUCTION

1. I, Jeffrey Lewis, being over 18 years of age and competent to testify, hereby make
the following declarétion pursuant to 28 U.S.0 §1746 in support of Class Counsel's Motion for
Award of Attorneys' Fees and Expenses:

2. I am a member in good standing of the State Bar of California and a shareholder
in Lewis, Feinberg, Lee, Renaker & Jackson, P.C. I make this declaration of my personal
knowledge, and if called as a witness, I could and would testify competently to the facts stated
herein.

3. I graduated from Yale University in 1970 with a B.A. degree and from Boalt Hall
Law School (University of California at Berkeley) in 1975 with a J.D. degree. I was admitted to

practice in California in December 1975. In addition to my California State Bar membership, I

DECLARATION OF JEFFERY LEWIS IN SUPPORT OF
PLAINTIFFS’ MOTION FOR FEES AND COSTS
(07-CV-00903 MJP) Page - 1
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am admitted to practice before the U.S. District Courts for the Northern District of California,
Eastern District of California, Central District of California, and Southern District of California, as
well as the Second, Third, Fourth, Fifth, Ninth, and Tenth Circuit Courts of Appeal and the U.S.
Supreme Court.

4. Since 1975, I have specialized in pension and employee benefit litigation and
consultation under the Employee Retirement Income Security Act ("ERISA"). Initially, I did so as
an attorney at the Senior Citizens' Law Center, a legal services program specializing in the legal
problems of the elderly, and, since 1978, 1 have done so in private practice. I have done this work
for individuals, law firms, groups of plan participants, and employee benefit plans in several states,
including, but not limited to, California, Oregon, Washington, Utah, North Carolina, Kentucky,
[llinois, Texas, New York, West Virginia, Delaware, Connecticut, and Georgia. My legal work in
the pension and employee benefit plan area has included the litigation of a broad spectrum of
employee benefit and ERISA issues. This has included litigation regarding claims for retirement
and disability benefits, breaches of fiduciary duty, and the scope of relief available under the
different subsections of ERISA §502(a), 29 U.S.C. 1132(a), including Section 502(a)(3), 29 U.S.C.
51132(a)(3). At present, virtually all of my work is in the employee benefit plan area.

5. From 1998 to 2001, I served as the Plaintiffs Co-Chair of the American Bar
Association's Employee Benefits Committee of the Labor and Employment Section. I am ope of

the Co-Chairs of the Board of Senior Editors, Employee Benefits Law (BNA), a publication of the

"ABA. ‘As a Senior Editor, I have joint responsibility for the content of the book, and I serve as

co-senior editor for various chapters of the Second Edition and supplements thereto. In addition to
maintaining a full-time practice as described above, I have lectured and taught on the subject of
pension law and employee benefits for more than 25 years. 1 have served as an adjunbt professor at
Hastings College of Law (U. of California), where I taught a course entitled
"Pension/Employee Benefit Law" in 1997, 1998, and 1999. I previously taught courses on

employee benefit law and ERISA at the University of San Francisco School of Law and Golden
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Gate University Law School. In addition, I have lectured and given training programs in pension
law throughout California and the United States. For many years, I was a regular speaker at the
American Bar Association's Annual "ERISA Litigation: Tactics and Strategy" seminars, where
I spoke on a broad range of ERISA topics. I have spoken on one or more panels at the Annual
Meeting of the American Bar Association in at least five different years. In the past, I have served
as co-chair of the Fiduciary Responsibility Subcommittee of the American Bar Association Labor
and Employment Section's Employee Benefits Committee and as co-chair of the Pension Committee
of the National Employment Lawyers' Association. I am a member of the Lawyers Advisory
Committee of the National Pension Assistance Project.

6. I and/or my firm have served as counsel in numerous ERISA class actions and
reported ERISA cases in many different federal courts throughout the United States. The following
is a small, but representative sample of these cases: In re Worldcom, Inc. ERISA Litigation, 263
F.Supp.2d 745 (S.D.N.Y. 2003); Gottlieb v. SBC Communications, Inc., No. CV 00-4139 AHM
(C.D. Cal.); Burrey v. Pactfic Gas & Electric Co., et al., 159 F.3d 388 (9th Cir. 1998);
Dobson v. Hartford Financial Services, 389 F.3d 386 (2d Cir. 2004); Tatum v. R.J. Reynolds
Tobacco Co., 392 F.3d 636 (4th Cir. 2004); In re Masters, Mates & Pilots Pension Plan and IRAP
Litigation, Lead File No. 85 Civ. 9545 VLB (S.D.N.Y.); Kayes et al. v. Pacific Lumber Co., et dl.,
51 F.3d 1449 (9th Cir. 1995); McDaniel v. National Shopmen's Pension Fund, 879 F.2d 704 (9th
Cir. 1989); and Hurlic v. Southern California Gas Co., 539 F.3d 1024 (9th Cir. 2008) (acash
balance plan case similar to this one).

7. On July 24, 1990, I testified on behalf of the National Employment Lawyers
Association at the hearing of the Subcommittee on Labor of the U.S. Senate Committee on Labor
and Human Resources regarding proposed amendments to ERISA, including amendments to
ERISA's attorneys' fees provisions. As stated by Congress in the very first section of ERISA, one
of Congress' intentions in passing ERISA was to provide to employee benefit plan participants

"ready access to the Federal courts.” 29 U.S.C. Section 1001. Participants in ERISA plans, who
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have been deprived of pensions or other employee benefits, normally are unable to afford to pay
attorneys on an hourly basis.

8. Based on all of the experience stated above -- especially my positions with the
Employee Benefits Committee of the ABA's Labor and Employment Committee, practicing in
courts throughout the country, and speaking at and attending ERISA conferences throughout the
country -- [ am familiar with the size and abilities of the ERISA plaintiffs' bar. The size of that bar
is small, and even many of those who handle ERISA cases handle only individual claims for
benefits under the terms of a plan; e.g., disability claims under ERISA Section 502(a)(1)(B), 29
U.S.C. Sec. 1132(a)}(1)(B).

9. Litigation concerning cash balance plans and the disclosure, benefit accrual, and
vesting provisions of ERISA is time-consuming, difficult, and risky. It also requires highly
specialized knowledge and experience. Defense counsel usually are from large firms and are well-
funded by their clients. Defendant plans and fiduciaries do not face jury trials, the risk of paying
consequential or punitive damages, or even liquidated double damages. The client employees and
retirees are not usually members of organized groups that can fund the fees and expenses of this
complex and time-consuming litigation. Because of the complexity of this type of ERISA
litigation, in my experience, the market for attorneys willing and capable of handling these cases is
a national market.

10.  As measured by the very limited number of attorneys who have filed actions
similar to this one, challenging disclosures or the benefit accrual rules (and/or other aspects) of
cash balance plans has not been a particularly attractive area of practice. While I am in contact
with most of the ERISA practitioners who represent plaintiffs nationally, as 0f 2010, there were
only a handful of plaintiffs' lawyers in the country who showed a willingness and ability to bring
actions such as this one, which are complex and may require extensive actuarial analysis and
testimony. Such litigation requires an in-depth knowledge of ERISA's requirements and

actuarial concepts that few practitioners who represent plan participants in the country possess.

DECLARATION OF JEFFERY LEWIS IN SUPPORT OF
PLAINTIFFS’ MOTION FOR FEES AND COSTS
(07-CV-00903 MJP) Page - 4




S W N

O 0 NN N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 2:07-cv-00903-MJP Document 283-3 Filed 10/27/10 Page 6 of 8

In my opinion, based on my knowledge of their work in this case and in other cases, Keller
Rohrback L.L.P. is clearly among the few firms in the country with the expertise to competently
bring this type of case.

11. Lead Counsel's work in this case, which resulted in, among other things, the
Court's opinions on the class certification and motion to dismiss motions, have established
important precedent. Indeed, I have cited this court's opinion in briefs to the Central District of
California in a cash balance case. Based on this case, participants in other ERISA-covered cash
balance plans may be able to better assert their rights.

12. I am familiar with attorney fee awards in ERISA cases around the country and the
market rate for services in that market. Fee awards compensate attorneys for the risk of not
prevailing, as well as for the attorneys' expertise and advocacy, and their willingness to take
cases on a contingent basis, including carrying expenses and the inevitable delays in receiving
any compensation, and the results ultimately obtained.

13.  1have reviewed the settlement approval papers and the fee petition filed by Keller
Rohrback in this case. According to the fee petition, Keller Rohrback’s hourly rates for
attorneys ranged between $300 and $740/per hour. These rates are in line with the rates charged
by Lewis, Feinberg, Lee, Renaker & Jackson in large-scale ERISA cases. My current hourly rate
is $750 per hour, and the rates for Lewis, Feinberg, Lee, Renaker & J ackson for this type of
ERISA work range between $300 and $750 per hour. (Those rates are scheduled to be raised in
the near future, as we have been using, and being awarded fees at, those rates for several years.)
I believe that Keller Rohrback’s rates are reasonable given their expertise in this highly
-specialized' area of the law, and the high quality of their work.

14.  Moreover, I believe the fee request as a percentage of a common fund is fair and
reasonable. Assuming that the settlement value to the class is that specified in the Final

Approval Motion, the requested fee award is consistent with or below the percentages that are
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typically awarded in complex common fund ERISA cases. In fact, the 21% fee requested by
Keller Rohrback is below the 25% benchmark established by the Ninth Circuit.
15.  1declare under penalty of perjury that the foregoing is true and correct except as

to those matters stated on information or belief, and as to those, I believe them to be true.

DATED this 26th day of October, 2010, in OCM&/M) (P

Jlfr i

J effréj 1{17(@(3
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CERTIFICATE OF SERVICE
I hereby certify that on October 26, 2010, I electronically filed the foregoing with the
Clerk of the Court using the CM/ECF system, which will send notice of such filing to all known

counsel of record, listed below:

Ladd B. Leavens, Fred B. Burnside, Anne E. Rea, Danielle J. Carter and Rachel Blum

Niewoehner.
DATED this 26th day of October, 2010.

s/ Derek' W. L.oeser

Derek W. Loeser

KELLER ROHRBACK L.L.P.
1201 3rd Avenue, Suite 3200
Seattle, WA 98101

Tel: (206) 623-1900

Fax: (206) 623-3384
dloeser@kellerrohrback.com
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Buus Case Timeline: June 2007 to June 2010

June, 2007
—{ Filed Class Action Complaint ]
__{ Filed Amend. Class Action Complaint J
___{ Negotiate and file Rule 26(f) report and schedule ]

July, 2007
Pls. Initial Disclosures served ]

ERISA § 104(b) Request for Documents

|

L ﬁg,L

Receive and review ERISA § 104(b) documents J

August, 2007

{ Negotiate and file Stipulation and Proposed Order for Briefing Schedule on
Defs.” MTD and Joint Status Report

( Receive and review ERISA § 104(b) documents ]
L
September, 2007
( Combined Joint Status Report and Discovery Plan filed by parties
{
[ Document Review }
L
October, 2007
__{ Document Review ]
November, 2007
Filed Response to Defs.’ MTD with supporting
declarations

11

Filed Opposition to Defs.' Motion to Stay with supporting declarations }
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December, 2007

Oral argument regarding MTD (12/07/2007) J

Y ()

Defs. first set of Interrogs. And RFPs served

./

January, 2008

Negotiate and file briefing schedule for class cert. motion ]

Y Y

Pls.’ serve Responses to Defs.’ first set of Interrogs. and RFPs

February, 2008

Produce documents responsive to Defs.’ first set of
Interrogs. and RFPs

Pls. serve Amend. Response to Defs.' first RFPs

Supplemental production of documents responsive to Defs.' first
set of Interrogs. and RFPs

Defended three depositions of Pls.” Class Reps. (Flor, Buus
and Weber)

LITL]

Pls.” serve first set of Interrogs. and RFPs

t___/L_/L__)L__.)g_)

March, 2008

Pls. file Motion to Amend Complaint to add Thomas Schoenleber

———/

1NN

as named PL
Pis. serve Document subpoenas on four third parties ]
Pls. serve Amend. Response to Defs." first set Interrogs. j

P

s. file Reply Brief regarding Motion to Amend with supporting declaration |

Pls. serve Second set of Interrogs.

Pis. defend two depositions of Class Reps. (Plumb and Schulman)

_/

INNNI

Pls. file Motion for Class Cert. with seven supporting declarations ]
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April, 2008

{ Rule 37 Conference regarding outstanding production requests (04/01/200ﬁ

[ ERISA § 104(b) Request for Documents (Schulman)

L

{ Pls. serve Records subpoena on Plan's record keeper (Excellerate HRO)

|

Pls. file Motion to Compel discovery responses

[ Pis. file Opposition to Defs.' Motion to Bifurcate Discovery and Trial

I

with supporting declaration

Cross Motion for Extension of Time of Expert Disclosures

Pls. file Second Amend. Class Action Complaint

Reply regarding Defs. Response to Pls. Motion to Compel discovery
responses with supporting declaration

Pls. defend deposition of P1. Class Rep. (Schoenleber)

Document Review

May,

INNNA RN

Reply Brief regarding Cross Motion for Extension of Time of Expert
: Disclosures

Pls. file Reply Memo supporting Motion for Class Cert. with supporting
declarations

Pls. serve first RFAs and second RFPs ]
Document Review J B

June, 2008

RN

Pls. serve second RFAs, third set of Interrogs and third RFPs }

Pls. serve third RFAs, fourth RFPs and fourth RFAs to Defs., and first set of
Interrogs. to Def. WaMu Pension Plan Admin. Comm.

Pls. Depose three WaMu employees (Rider,
Morrison and Austin)
Document Review ]







